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Title  41 — Public  Contracts  and  Property 
Management 

CHAPTER  60— OFFICE  OF  FEDERAL  CON¬ 
TRACT  COMPLIANCE  PROGRAMS, 

EQUAL  EMPLOYMENT  OPPORTUNITY, 

DEPARTMENT  OF  LABOR 

Final  Rulemaking 

Section  201  of  Executive  Order  11246. 
as  amended  (30  FR  12319;  amended,  32 
FR  14303),  provides  that  the  Secretary 
of  Labor  shall  adopt  rules,  regulations 
and  orders  as  he  deems  necessary  and 
appropriate  to  achieve  the  purposes  of 
the  Order. 

On  September  17,  1976,  the  Office  of 
Federal  Contract  Compliance  Programs 
(OFCCP),  U.S.  Department  of  Labor, 
published  in  the  Federal  Register  (41 
FR  40340)  a  proposal  to  revise  and  re¬ 
designate  the  regulations  in  41  CFR  Parts 
60-1  through  60-60.  Interested  persons 
were  given  until  November  16,  1976,  to 
submit  written  comments,  suggestions 
or  objections.  Public  hearings  regarding 
the  proposals  were  held  in  New  York,  At¬ 
lanta,  Chicago  and  Los  Angeles  during 
the  weeks  of  December  6  and  13, 1976  (41 
PH  48128) ,  and  the  records  of  those  hear¬ 
ings  remained  open  for  the  submission  of 
written  testimony  through  December  27, 
1976. 

On  December  14,  1976,  the  OFCCP 
published  in  the  Federal  Register  (41 
FR  54499)  a  proposal  to  amend  41  CFR 
60-1.40(a)  and  41  CFR  60-2.1  to  comply 
with  a  settlement  agreement  reached  be¬ 
tween  the  Department  of  Labor  and  the 
plaintiffs  in  “Castillo  v.  Usery,”  USDC 
ND  Calif.,  CivU  No.  73-282  AJZ.  Inter¬ 
ested  persons  were  given  until  Janu- 
al^  13, 1977,  to  submit  written  comments, 
suggestions  or  objections. 

Numerous  comments  and  thousands  of 
pages  of  hearing  transcript  have  been 
received  and  have  been  given  careful 
consideration.  The  comments  indicate  a 
need  for  further  consideration  of  many 
of  the  proposals  and,  accordingly,  the 
major  revision  and  redesignation  pro¬ 
posed  on  September  17, 1976,  will  be  post¬ 
poned  for  such  further  consideration. 
Other  proposed  amendments  and  revi¬ 
sions,  however,  evoked  little  or  no  public 
comment,  or  are  of  overriding  impor¬ 
tance,  and  are  adopted  herein. 

As  was  proposed  on  September  17, 
1976,  the  term  and  definition  of  “Ad¬ 
ministrative  law  judge”  are  substituted 
for  the  term  and  definition  of  hearing 
officer  in  §  60-1.3  and  are  inserted  be¬ 
tween  “administering  Agency”  and 
“agency.”  This  change  conforms  the 
definition  section  in  the  regulations  with 
changes  being  made  in  Part  60-30,  Rules 
of  Practice  for  Administrative  Proceed¬ 
ings  to  Enforce  Equal  Opportunity  Under 
Executive  Order  11246.  The  definition 
of  “Compliance  agency”  is  amended  as 
proposed  on  September  17.  No  comments 
were  received  regarding  either  of  these 
amendments.  In  addition,  the  lettered 
paragraph  designations  in  §  60-1.3  (e.g. 
§  60-1.3  (a)  and  (b)  are  deleted  and 
the  term  and  definition  of  “minority 
group”  (formerly  §  60-1.3  (z) )  is  inserted, 
unchanged,  in  alphabetical  order,  be¬ 
tween  “(Government  contract”  and 
“modification.”  In  this  manner  all  defi¬ 


nitions  will  be  in  alphabetical  order  and 
the  lettered  paragraph  designations  are 
unnecessary. 

Section  60-1.4(d)  is  amended  by  com¬ 
bining  elements  of  the  prior  section  with 
elements  of  the  September  17  proposal. 
As  amended,  §  60-1 .4(d)  permits  the 
incorporation  by  reference  of  the  equal 
opportunity  clause  in  all  contracts  and 
subcontracts,  irrespective  of  the  amoimt 
of  the  contract  or  subcontract,  and  in 
such  other  contracts  and  subcontracts 
as  the  Director  may  designate.  The  pre¬ 
vious  regulation  permitted  incorpora¬ 
tion  by  reference  only  in  contracts  or 
subcontracts  of  $50,000  or  less,  and  in 
Government  bills  of  lading,  transporta¬ 
tion  requests,  contracts  for  the  deposit 
of  Government  funds,  and  contracts  for 
issuing  and  paying  U.S.  savings  bonds 
and  savings  notes,  and  in  such  other 
contracts  as  the  Director  designated. 
The  amendment  has  no  substantive  ef¬ 
fect  on  coverage.  No  comments  either 
favoring  or  opposing  the  proposal  were 
received. 

Section  60-1.4(e),  as  published  in  the 
September  17  proposal,  replaces  previ¬ 
ous  §  60-1 .4(e) .  The  effect  of  the  change 
in  §  60-1.4(e)  is  to  make  it  clear  that, 
consistent  wdth  the  intent  of  the  Secre¬ 
tary  and  with  existing  case  law,  the 
equal  opportunity  clause  is  considered  a 
part  of  ail  non-exempt  contracts,  includ¬ 
ing  unwritten  contracts.  No  comments 
were  received. 

Section  60-1.5(a)  (1) ,  regarding  ex¬ 
emption  of  transactions  of  $10,000  or 
under  from  the  requirements  of  the 
equal  opportunity  clause,  is  amended  by 
(1)  explicitly  stating  that  no  dollar 
amount  exemption  is  applicable  to  con¬ 
tracts  and  subcontracts  with  deposi¬ 
tories  of  Federal  funds  and  with  finan¬ 
cial  institutions  which  are  issuing  and 
paying  agents  for  U.S.  savings  bonds 
and  savings  notes,  and  i2}  eliminating 
the  exemption  where  a  contractor  has 
contracts  or  subcontracts  which  in  any 
12-month  period  total  in  excess  of  $10,- 
000,  irrespective  of  the  dollar  value  of 
any  single  contract. 

The  provision  pertaining  to  Executive 
Order  coverage  of  financial  institutions 
clarifies  existing  practice  as  reflected  in 
the  Department  of  Treasury  regulations 
at  41  CFR  10-12.804.  While  the  Septem¬ 
ber  17  proposal  did  not  explicitly  refer 
under  this  section  to  the  coverage  of 
financial  institutions  regardless  of  dol¬ 
lar  amount,  this  point  was  reflected  in 
proposed  §  60-1.6(a)  regarding  affirma¬ 
tive  action  programs.  A  banking  organi¬ 
zation  recommended  the  establishment 
of  dollar  amount  exemptions  for  finan¬ 
cial  institutions.  However,  we  are  reluc¬ 
tant  to  remove  already  existing  coverage 
without  further  consideration  of  the  im¬ 
pact  of  such  removal  on  equal  employ¬ 
ment  opportunity. 

Tlie  aggregation  provision  is  similar  to 
that  presented  in  the  September  17  pro¬ 
posal,  except  that  the  dollar  amoimt  has 
been  reduced  from  $50,000  to  $10,000. 
Only  one  comment  opposing  aggregation 
for  equal  opportunity  clause  purposes 
was  received.  The  commentator  suggested 
that  aggregation  would  increase  the  ad¬ 


ministrative  and  paperwork  burden  on 
smaU  contractors.  Several  comments 
generally  favoring  aggregation  were  sub¬ 
mitted.  Upon  consideration  of  the  matter 
we  have  concluded  that  the  burden  of 
complying  with  the  equal  opportunity 
clause  (as  opposed,  for  instance,  to  meet¬ 
ing  affirmative  action  program-type  re¬ 
porting  requirements)  is  not  so  substan¬ 
tial  that  it  should  not  be  shouldered  by 
all  contractors  doing  more  than  $10,000 
worth  of  business  with  the  Government. 
Moreover,  we  have  concluded  that  aggre¬ 
gation  should  be  to  $10,000  rather  than 
$50,000  for  the  sake  of  consistency;  ten 
contracts  of  $1000  each  or  two  contracts 
of  $5000  each  are  of  the  same  value  to 
the  contractor  as  one  contract  of  $10,000. 

Section  1.5(a)  (6)  of  the  September  17 
proposal,  dealing  with  work  on  or  near 
Indian  reservations,  is  adopted  without 
change  as  41  CFR,  60-1.5 (a)  (6).  This 
provision  was  previously  proposed  by  the 
OF(X;P  on  June  25,  1976  (41  PR  26229) 
and  republished  as  part  of  the  Scom¬ 
ber  17  proposal.  It  expands  the  employ¬ 
ment  opportunities  of  American  Indians 
living  on  or  near  an  Indian  reservation 
in  both  construction  and  nonconstruction 
employment.  The  rule  parallels  Section 
703 (i)  of  the  Civil  Rights  Act  of  1964,  as 
amended,  and  allows  construction  and 
nonconstruction  contractors  and  subcon¬ 
tractors  to  engage  in  certain  preferential 
hiring  of  such  Indians. 

Section  703  (i)  of  the  Civil  Rights  Act 
of  1964,  as  amended,  states: 

Nothing  contained  in  this  titie  shaii  apply 
to  any  business  or  enterprise  on  or  near  an 
Indian  reservation  with  respect  to  any  pub¬ 
licly  announced  employment  practice  ot  such 
business  or  enterprise  under  which  a  prefer¬ 
ential  treatment  is  given  to  any  individual 
because  he  is  an  Indian  living  on  or  near  a 
reservation. 

The  use  of  the  word  “near”  includes  all 
that  ai*ea  where  a  person  seeking  em¬ 
ployment  could  reasonably  be  expected 
to  commute  to  and  from  in  the  coiu'se  of 
a  work  day.  This  definition  is  consistent 
with  that  offered  by  the  Equal  Employ¬ 
ment  Opportunity  Commission  to  the 
U.S.  Cwnmission  on  Civil  Rights  in  an 
opinion  letter  dated  July  18,  1973. 

In  accordance  with  the  Federal  equal 
employment  policy  contained  in  Section 
715  of  the  Civil  Rights  Act  of  1964,  as 
amended,  for  consistent  standards 
among  the  Federal  equal  employment 
opportunity  enforcement  agencies,  the 
Department  of  Labor  adopts  the  policy 
enimciated  in  Section  703 (i)  of  the  Civil 
Rights  Act  of  1964,  as  the  applicable 
standard  under  Executive  Order  11246 
for  contractors  performing  contracts  on 
or  near  an  Indian  reservation. 

In  ox’der  to  implement  the  proposed 
permissive  employment  preference  for 
Indians  living  on  or  near  an  Indian  res¬ 
ervation  meaningfully,  the  Department 
also  adopts  the  remainder  of  its  June  25, 
1976,  proposal  in  41  CFR  60-2.12(j)  (re¬ 
published  on  September  17  as  41  CFR 
60-2.12(h)  of  Alternative  A  and  41  CFR 
60-2.12 (g)  of  Alternative  B)  to  provide 
that  a  contractor  or  subcontractor  ex¬ 
tending  a  publicly  announced  prefer¬ 
ence  for  Indians  under  41  CTR  60-1.5(a) 
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(6)  may  reflect  such  preference  in  the 
goals  and  timetables  of  its  written  affirm¬ 
ative  action  compliance  program. 

ITie  few  written  comments  and  the 
limited  testimony  at  the  hearings  on 
these  matters  generally  supported  these 
provisions.  An  employer  questioned  the 
legality  of  these  provisions,  their  prec¬ 
edential  value  for  other  groups,  and  the 
effect  the  implementation  of  the  provi¬ 
sions  would  have  on  other  protected 
groups.  We  believe  that  these  amend¬ 
ments  further  the  objectives  of  the  Ex¬ 
ecutive  Order  in  that  they  support  a 
policy  of  hiring  American  Indians  living 
on  or  near  reservations.  TTie  proposed 
amendments  are  consistent  with  Section 
703 (i)  of  the  Civil  Rights  Act  of  1964, 
as  amended,  and  with  the  Indian  Self 
Determination  and  Education  Assistance 
Act  (Pub.  L.  93-638),  which  also  covers 
the  preferential  employment  of  Indians 
by  certain  Federal  contractors.  These 
Indian  preference  provisions  of  these 
regulations  do  not  establish  mandatory 
Indian  preference  requirements  on  con¬ 
tractors  nor  do  they  impose  new  obliga¬ 
tions  on  contractors.  Rather,  they  clarify 
the  Department  of  Labor’s  position  as  to 
certain  contractors  who  choose  to  an¬ 
nounce  publicly  a  particular  Indian  hir¬ 
ing  policy.  With  the  recent  passage  of 
the  Indian  Self  Determination  and  Edu¬ 
cation  Assistance  Act,  certain  Federal 
contractors  are  required  to  give  prefer¬ 
ence  to  Indians  when  performing  cer¬ 
tain  contracts.  Therefore,  the  permissive 
Indian  preferences  set  forth  below  are 
fully  compatible  with  the  new  Act. 

Both  the  proposed  and  the  final  ver¬ 
sion  of  §  60-1.5 (a)  (6)  provide  that  con¬ 
tractors  or  subcontractors  extending  an 
Indian  employment  preference  shall  not 
discriminate  among  Indians  on  the  basis 
of  religion,  sex  or  tribal  affiliation.  One 
tribe  objected  to  this  prohibition  against 
tribal  discrimination  when  the  tribe  it¬ 
self  forms  a  construction  company.  The 
favorable  written  comments  of  another 
tribe  did  not  address  this  issue.  A  wit¬ 
ness  representing  an  Indian  organization 
at  the  Los  Angeles  hearings  expressed  no 
position  on  this  point,  when  asked,  but 
did  favor  the  prohibition  on  sex  discrimi¬ 
nation  among  Indians.  To  allow  a  tribal 
contractor  to  use  the  permissive  Indian 
preference  to  discriminate  against  mem¬ 
bers  of  other  Tribes  would  frustrate  one 
of  our  basic  objectives — to  encourage  the 
employment  of  American  Indians  gener¬ 
ally.  This  purpose  would  be  hindered 
were  we  to  allow  disparate  treatment 
based  on  tribal  affiliation.  Further,  we 
have  not  been  referred  to  any  specific 
provisions  in  the  Executive  Order  or  in 
other  legislation  which  would  suggest 
such  separate  treatment  for  tribal  con¬ 
tractors.  ' 

Section  60-1.13  of  the  September  17 
proposal,  “Foreign  government  prac¬ 
tices,”  as  corrected  at  41  FR  42678  (Sep¬ 
tember  28,  1976),  is  adopted  with  one 
change  in  wording  as  41  CPR  60-1.10,  In 
the  third  sentence  the  word  “shall”  re¬ 
places  “may.”  That  sentence  now  reads 
as  follows: 

Therefore,  a  contractor  hiring  workers  In 
the  United  States  for  either  Federal  or  non- 


federally  connected  wOTk  shall  be  in  viola¬ 
tion  of  Executive  Order  11246,  as  amended,  by 
refusing  to  employ  or  assign  any  person  be¬ 
cause  of  race,  color,  religion,  sex,  or  national 
origin  regardless  of  the  policies  of  the  coun¬ 
try  where  the  work  Is  to  be  performed  or  for 
whom  the  work  will  be  performed.  (Em¬ 
phasis  added.) 

Several  comments  opposing  the  pro¬ 
posal  and  several  favoring  it  were  re¬ 
ceived.  The  objectors  generally  felt  that 
it  is  beyond  the  scope  of  these  regula¬ 
tions  to  confront  the  hiring  and  admit¬ 
tance  practices  of  foreign  governments. 
As  one  commentator  put  it,  “These  regu¬ 
lations  are  not  going  to  change  the  poli¬ 
cies  of  any  foreign  nation.  A  contractor 
should  not  be  penalized  by  virtue  of 
complying  with  the  immigration  policy 
of  a  foreign  country.”  Those  favoring  the 
proposal  felt  that  adoption,  as  amended 
above,  was  appropriate  in  light  of  pre¬ 
vious  directives  of  the  President  and  the 
Secretary  of  Labor  prohibiting  such  dis¬ 
crimination.  We  agree  that  inasmuch  as 
the  regulation  implements  the  stated 
policy  of  both  the  President  and  the 
Secretary,  it  is  appropriately  adopted. 

The  complaint  procedures  at  §§  60- 
1.21  through  60-1.24  have  been  revised 
to  specifically  provide  that  OFCICP  and 
the  compliance  agencies  may  refer  ap¬ 
propriate  complaints  to  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  for  processing  under  Title  VII 
of  the  Civil  Rights  Act  of  1964,  as 
amended,  rather  than  processing  them 
under  Executive  Order  11246  and  the 
implementing  regulations.  Complainants 
and  contractors  would  be  informed  of 
the  referral  of  a  complaint  to  EEOC. 
This  provision  is  intended  to  ensure  that 
OFCC7P  and  the  compliance  agencies 
establish  rational  compliance  priorities. 
Requiring  OFOCP  or  the  compliance 
agencies  to  investigate,  as  some  com¬ 
mentators  sugerested,  each  Individual 
complaint  would  interfere  with  a  bal¬ 
anced  compliance  review  and  enforce¬ 
ment  program  designed  to  maximize  fed¬ 
eral  resources  for  the  greatest  equal  em¬ 
ployment  opportunity  benefit  and  results. 

The  comments  of  the  U.S.  Commission 
on  Civil  Rights  supported  the  language 
in  the  proposed  regulations  which  would 
permit  OFCCP  and  the  compliance 
agencies  to  refer  complaints  to  the  EEOC. 
The  Commission  stated,  in  part,  “We  be¬ 
lieve  that  this  provision  will  enhance  the 
ability  of  the  Federal  contract  compli¬ 
ance  program  to  concentrate  on  sys- 
temtic  administration.” 

Some  of  the  written  comments  and 
testimony  at  the  hearings  referred  to 
EECXJ’s  backlog  as  a  reason  for  opposing 
referral  of  complaints  to  EEOC.  How¬ 
ever,  it  should  be  recognized  that  even  in 
situations  where  EEOC  itself  is  unable 
to  act  upon  a  matter,  referral  of  a  com¬ 
plaint  to  EEOC  will  ensure  that  the  com¬ 
plainant  can  commence  a  private  right 
of  action  imder  Title  VII  as  a  result  of 
EECXl’s  issuance  of  a  right-to-sue  letter. 
Therefore,  our  referral  policy  will  enable 
the  matters  raised  in  the  complaint  to 
be  addressed  in  a  timely  manner  under 
other  means. 

In  addition  to  comments  on  referral  to 
EEOC  of  Individual  complaints  which  do 


not  raise  Issues  of  systemtic  discrimi¬ 
nation,  some  comments  also  questioned 
the  referral  of  class-wide  complaints  to 
EEOC.  In  this  regard,  it  is  the  general 
policy  of  OFCCP  that  such  broader  com¬ 
plaints  normally  be  processed  under  Ex¬ 
ecutive  Order  11246.  This  enables 
OFCCP  and  the  agencies  to  focus  on 
large-scale  discrimination/affirmative 
action  matters  affecting  large  numbers 
of  minorities  and  women  and  to  estab¬ 
lish  compliance  priorities  accordingly. 

Referral  of  appropriate  ccxnplaints  to 
EEOC  reflects  existing  policy.  See 
OFCCP/ EECXj  Mranorandum  of  Under¬ 
standing  (31  FR  35855,  Oct.  4,  1974).  It 
is  consistent  with  Sections  206(b)  and 
209(a)  (3)  of  Executive  Order  11246,  as 
amended,  and  federal  equal  employment 
policy  as  reflected  in  Section  715  of  the 
Civil  Rights  Act  of  1964,  as  amended, 
calling  for  the  maximization  of  effort, 
the  promotion  of  efficiency,  and  the 
elimffiation  of  conflict,  competition,  du¬ 
plication  and  inconsistency  among  fed¬ 
eral  EEO  agencies. 

Section  60-1.23 (a)  adopts  most  of  the 
language  of  proposed  5  60-1.30(c)  (1)  to 
indicate  that  complaints  filed  by  public 
interest  or  advocate-type  organizations 
will  be  accepted  notwithstanding  that 
such  complaints  do  not  identify  all  or 
any  of  the  alleged  discriminatees  so  long 
as  the  complaint  is  of  sufficient  speci¬ 
ficity  as  to  indicate  where  the  complaint 
investigation  should  focus.  As  indicated 
above,  class-wide  complaints  (including 
those  filed  by  third  parties)  would  nor¬ 
mally  be  retoined  and*  processed  under 
Executive  Order  11246.  However,  to  in¬ 
dicate  that  such  complaints  may,  on  oc¬ 
casion.  be  referred  to  EEOC,  we  have  de¬ 
leted  the  phrase  “for  Investigation”  in 
adopting  toe  last  sentence  of  proposed 
§  60-1.30(c)  (1).  Some  commentators  op¬ 
posed  acceptance  of  complaints  of  this 
nature:  they  favored  toe  identification 
of  complainants  and  opposed  giving  pub¬ 
lic  interest  groups  the  right  to  file  com¬ 
plaints  on  behalf  of  individuals  or  a  class 
of  individuals.  They  also  feared  harass¬ 
ment  and  toe  filing  of  specious  com¬ 
plaints.  Others  favored  toe  Depart¬ 
ment’s  proposal  by  pointing  out  that  vic¬ 
tims  of  discrimination  frequently  fear 
employer  retaliation  and  would  be  reluc¬ 
tant  to  Identify  themselves  speciflcallv 
in  a  complaint.  In  order  to  maximize 
equal  employment  opportunity,  toe 
OFCXUP  and  toe  compliance  agencies 
need  to  obtain  as  much  information  as 
possible.  Including  information  gathered 
through  toe  complaint  process.  There¬ 
fore,  we  are  im willing  to  deny  access  to 
these  complaint  procedures  to  organiza¬ 
tions  alleging  violations  of  the  Executive 
Order  or  implementing  regulations.  Our 
position  is  fully  consistent  with  Section 
206  of  the  Executive  Order,  regarding  in¬ 
vestigations  and  complaints. 

Other  changes  are  as  follcm's ;  ( i )  s-'c- 
tion  60-1.22  now  states  OPCXTP’s  address 
for  filing  complaints;  (2)  S  60-1.24(b) 
has  been  captioned  “Comnlaint  investi¬ 
gations,”  rather  than  "Investigations” 
and  adopts  the  language  of  proposed 
§  60-1.23,  indicating  that  OF(X7P.  as  well 
as  toe  agencies,  may  conduct  complaint 
investigations  (also  provided  in  §  60- 
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1.22),  and  that  the  case  record  should 
refer  to  at  least  one  federal  contract 
to  ensure  that  the  employer  under  In¬ 
vestigation  is  subject  to  the  Executive 
Order;  (3)  §  60-1.24(c)  (3)  has  been  re¬ 
vised  to  correspond  with  the  enforcement 
scheme  of  §  60-1.26,  which  includes  ref¬ 
erence  to  the  sanctions  formerly  con¬ 
tained  in  this  provision;  (4)  §  60-1.24 
(d),  has  been  revised  by  having  the  first 
sentence  begin  with  the  new  clause, 
“With  the  exception  of  complaints  which 
have  been  referred  to  EEOC,  *  *  to 
indicate  that  such  complaints  are  not 
subject  to  the  compliance  agency 
complaint  processing  requirements  con¬ 
tained  therein;  and  (5)  references  to 
“agency”  in  §  60-1.21  through  §  60-1.24 
have  been  clarified  by  substituting  the 
term  “compliance  agency”. 

Proposed  §  60-1.25,  “Enforcement  pro¬ 
ceedings,”  is  adopted  with  minor 
changes  at  41  CFR  60-1.26,  and  previous 
§  60-1.26  is  deleted.  Conforming  amend¬ 
ments  dealing  with  the  administrative 
complaint  process  are  made  at  41  CFR 
60-2.2  (b)  and  (c).  The  concepts  for¬ 
merly  found  in  §  60-1.26  have  been  re¬ 
tained,  to  the  extent  applicable,  and  pub¬ 
lished  in  41  CFR  Part  60-30  (see  discus¬ 
sion,  below) . 

Section  60-1.26  clarifies  procedures 
and  policies  regarding  administrative 
and  judicial  proceedings  to  enforce  the 
Executive  Order  and  to  seek  appropriate 
relief.  This  section  restates  existing 
OFCCP  policy  that  enforcement  proce¬ 
dures  are  applicable  to  both  construction 
and  nonconstruction  contracts.  Seven 
categories  of  violations  for  which  en¬ 
forcement  proceedings  would  be  appro¬ 
priate  are  set  forth  as  examples.  In  the 
event  of  an  alleged  violation  or  threat 
of  violation,  the  OFCCP  or  the  compli¬ 
ance  agency  (with  the  approval  of  the 
Director)  may  institute  administrative 
proceedings  to  enjoin  the  violation  and 
seek  appropriate  relief,  which  may  in¬ 
clude  affected  class  and  back  pay  relief. 
This  section  codifies  OFCCP  policies  re¬ 
garding  back  pay  and  affected  class  relief 
which  have  been  in  effect  for  several 
years. 

If  it  is  determined  after  a  hearing  that 
the  contractor  is  violating  the  Execu¬ 
tive  Order  the  compliance  agency  or  the 
Secretary  of  Labor  shall  issue  an  Admin¬ 
istrative  Order  enjoining  the  violations, 
requiring  the  contractor  to  provide  what¬ 
ever  remedies  are  appropriate,  imposing 
whatever  sanctions  are  appropriate,  or 
implementing  any  combination  of  these 
provisions. 

The  procedure  thus  established  draws 
a  critical  distinction  between  the  con¬ 
cepts  of  remedy  and  sanction.  A  remedy 
(such  as  seniority  reform,  red  circling, 
or  back  pay)  is  an  affirmative  step  which 
is  required  to  eliminate  discrimination 
or  the  effects  of  past  discrimination  at 
the  subject  establishment.  It  is  remedial 
rather  than  pvmitive.  It  is  the  mechanism 
by  which  the  contractor  may  bring  its 
employment  practices  into  compliance 
with  toe  Executive  Order.  On  the  other 
hand,  a  sanction  such  as  debarment  is 
the  ciovemment’s  recourse,  or  the  penal¬ 
ty  to  be  levied,  in  the  event  of  failure 


to  comply  and  does  not  provide  relief  to 
victims  of  toe  contractor’s  discrimina¬ 
tion. 

This  section  specifies  that  when  re¬ 
questing  approval  to  institute  enforce¬ 
ment  proceedings,  the  compliance  agency 
shall  provide  the  Director  with: 

Information  regarding  at  least  one  con¬ 
tract  which  subjects  the  contractor  to  Exec¬ 
utive  Order  liability; 

Specification  of  the  sections  of  the  Order, 
regulations  or  equal  opportunity  clause  al¬ 
legedly  violated,  including  a  brief  descrip¬ 
tion  of  the  relevant  facts; 

Appropriate  documentation  and  statistical 
analysis; 

A  proposed  administrative  complaint, 
where  appropriate. 

In  addition,  toe  section  specifies  that 
all  Executive  Order  administrative  en¬ 
forcement  proceedings  will  be  conducted 
under  toe  control  and  supervision  of  the 
Solicitor  of  Labor  and  under  OFCCP ’s 
hearing  rules.  This  will  provide  greater 
uniformity  in  toe  processing  of  enforce¬ 
ment  proceedings.  However,  it  does  not 
preclude  other  agencies  from  conducting 
enforcement  proceedings  under  the  su¬ 
pervision  of  the  Solicitor.  Finally,  this 
section  outlines  procedures  pertaining 
to  the  referral  of  enforcement  matters 
to  the  Department  of  Justice  and  in¬ 
cludes  authorization  for  the  Attorney 
Greneral  or  his  designee  to  conduct  any 
necessary  investigation,  make  efforts  to 
secure  compliance  and  institute  civil 
actions. 

A  number  of  commentators  opposed 
toe  portion  in  proposed  §  60-1.25 (a)  (2) 
which  references  affected  class  and  back 
pay  relief  as  being  appropriate  imder  the 
Executive  Order.  They  opined  that  toe 
Executive  Order  is  only  prospective  in 
nature,  and  that  it  contains  no  provi¬ 
sion  authorizing  remedial  relief.  How¬ 
ever,  it  has  been  OFCCT  policy  for  a 
number  of  years  that  affected  class  and 
back  pay  relief  are  authorized  by  the 
Executive  Order.  That  policy  was  re¬ 
cently  upheld  in  “U.S.  v.  Duquesne  Light 
Co.”  (CJt.  No.  75-1110,  WD.  Pa.,  No¬ 
vember  30, 1976) . 

Commentators  also  questioned  the  le¬ 
gality  of  proposed  §  60-1.25  (a)(2),  (e) 
and  (f)  regarding  referrals  to  the  De¬ 
partment  of  Justice,  in  light  of  toe  1972 
amendments  to  Title  Vn  of  the  Civil 
Rights  Act  of  1964,  which  transferred 
most  Title  Vn  authority  to  toe  EEOC. 
However,  we  believe  that  these  provi¬ 
sions  represent  an  appropriate  exercise 
of  the  powers  of  the  Secretary  of  Labor, 
catalogued  at  subparagraphs  (2),  (3) 
and  (4)  of  Section  209(a)  of  the  Execu¬ 
tive  Order  as  follows: 

(2)  Recommend  to  the  Department  of 
Justice  that,  in  cases  In  which  there  is  sub¬ 
stantial  or  material  violation  or  the  threat  of 
substantial  or  material  violation  of  the  con¬ 
tractual  provisions  set  forth  in  Section  202 
of  this  Order,  appropriate  proceedings  be 
brought  to  enforce  those  provisions,  includ¬ 
ing  the  enjoining,  within  the  limitations  of 
applicable  law,  of  organizations,  individuals, 
or  groups  who  prevent  directly,  or  seek  to 
prevent  directly  or  Indirectly  compliance 
with  the  provisions  of  this  Order. 

(3)  Recommend  to  the  Equal  Employ¬ 
ment  Opportunity  Commission  or  the  De¬ 
partment  of  Justice  that  appropriate  pro¬ 


ceedings  be  instituted  under  Title  Vn  of  the 
Civil  Rights  Act  of  1964. 

(4)  Recommend  to  the  Department  of 
Justice  that  criminal  proceedings  be  brought 
for  the  furnishing  of  false  information  to  any 
contracting  agency  or  to  the  Secretary  of 
Labor  as  the  case  may  be. 

Comments  regarding  proposed  §  1.25 
(c) ,  w'hich  is  intended  to  provide  greater 
uniformity  in  toe  processing  of  enforce¬ 
ment  actions,  were  generally  favorable. 
Several  comments  objected  to  the  con¬ 
trol  and  supervision  of  enforcement  by 
the  Solicitor  of  Labor  because,  the  com¬ 
mentators  felt,  this  would  delay  the  en¬ 
forcement  process.  Because  enforcement 
hearings  will,  as  a  general  matter,  be 
conducted  by  the  staffs  of  the  various 
compliance  agencies  (the  Solicitor  will 
control  and  supervise;  not  conduct) ,  no 
undue  delay  should  result. 

Sections  60-1 .40  (a)  and  60-2.1  are 
amended  consistent  with  .the  December 
14  proposal.  Accordingly,  contractors  and 
subcontractors  having  50  or  more  em¬ 
ployees  and  Government  bills  of  lading 
which,  in  any  12-month  period,  total  or 
can  reasonably  be  expect^  to  total  $50,- 
000  or  more  are  now  subject  to  toe  writ¬ 
ten  affirmative  action  program  require¬ 
ment. 

In  response  to  both  the  September  17 
and  December  14  proposals,  an  industry 
organization  commented  that  aggrega¬ 
tion  of  bills  of  lading  discriminates 
against  toe  motor  carrier  industry  by  es¬ 
tablishing  equal  employment  compliance 
standards  which  are  different  than 
those  applicable  to  other  contractors. 
However,  if  the  previous  provisions  were 
to  be  retained,  virtually  the  entire  mo¬ 
tor  carrier  industry  would  be  excluded 
from  the  affirmative  action  program  re¬ 
quirements  contained  in  41  CFR  Part 
60-2.  As  an  industry  witness  stated  at 
the  Atlanta  hearings,  there  are  between 
three  and  twelve  motor  carriers  out  of 
16,005  which  without  accumulating  bills 
of  lading,  would  be  subject  to  the  affirm¬ 
ative  action  program  requirements  of 
41  CFR  Part  60-2.  Goals  and  timetables 
and  related  affirmative  action  require¬ 
ments  have  been  recognized  as  an  ex¬ 
tremely  useful  and  effective  method  for 
ensuring  that  the  objectives  of  the  Ex¬ 
ecutive  Order  are  met.  See,  e.g.,  “Con¬ 
tractors  Assn,  of  Eastern  Pa.  v.  Secre¬ 
tary  of  Labor,”  442  P.2d  149  (3rd  Cir., 
1971),  cert,  den.,  404  U.S.  854  (1971); 
“U.S.  V.  Mississippi  Power  &  Light  Co.”; 

- F.  Supp. - (S.D.  Miss.,  1975),  10 

FEP  Cases  1084;  “Association  of  General 
Contractors  of  Massachusetts  v.  Altshu¬ 
ler,”  490  F.  2d  9  (1st  Cir.,  1973),  cert, 
denied,  416  U.S.  957  (1974) ;  “Joyce  v. 
McCrane.”  320  F.  Supp.  1284  (D.N.J., 
1970) ;  “Barnett  v.  International  Har¬ 
vester,”  - F.  Supp. - (W.D.  Tenn., 

1976) ,  12  FEP  Cases  787. 

Further,  there  are  significant  equal 
employment  problems  in  the  motor  car¬ 
rier  industry.  In  this  regard,  as  the  U.S. 
Commission  on  Civil  Rights  stated :  “The 
statistical  record  on  emplojrment  of  mi¬ 
norities  and  women  in  the  trucking  in¬ 
dustry,  as  well  as  the  number  of  court 
cases  alleging,  discrimination  by  truck¬ 
ing  companies,  indicate  that  the  compli¬ 
ance  examiners  have  failed  to  obtain 
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voluntary  compliance.”  U.S.  Commission 
on  Civil  Rights,  The  Challenge  Ahead: 
Equal  Opportunity  in  Referral  Unions  at 
170  (1976).  See  also  “U.S.  v.  Trucking 
Employers,  Inc.,  et  al.,”  C.A.  No.  74-453 
(USDC  DC,  1974);  “Sagers  v.  Yellow 
Freight  System”,  529  F.  2d  721  (5th  Clr., 
1976),  and  the  cases  cited  therein.  The 
Commission’s  report  noted  that  individ- 
tial  bills  of  lading  for  shipment  of  goods 
“rarely  reach  $50,000,”  (p.  239),  and  al¬ 
though  “many  firms  receive  in  excess  of 
$50,000  in  Government  bills  of  lading 
cumulated  over  a  year,  individual  bills 
of  lading  almost  never  exceed  $50,000.” 
(p.  171).  Since  each  Government  bill  of 
lading  constitutes  a  separate  Govern¬ 
ment  contract,  most  motor  carriers  were 
not  subject  to  previous  41  CFR  60-1.40 
and  41  CFR  Part  60-2,  for  the  develop¬ 
ment  and  implementation  of  written  af¬ 
firmative  action  programs.  The  Com¬ 
mission’s  report  (p.  251)  supported  the 
application  of  41  CFR  Part  60-2  to  the 
surface  transportation  industry,  and, 
noting  the  inapplicability  of  that  regu¬ 
lation  as  it  then  existed  to  most  of  the  in¬ 
dustry  under  E.O.  11246,  recommended 
that  the  Interstate  Commerce  Commis¬ 
sion  adopt  the  standards  of  41  CFR  Part 
60-2  for  its  regulatees. 

In  order  to  ensure  full  and  equal  em- 
plosnnent  opportunity  in  the  surface 
transportation  industry,  we  have  decided 
to  amend  41  CFR  60-1.40  and  41  CFR 
Part  60-2  as  described  above  to  reach 
a  significant  portion  of  that  important 
industry,  which  will  now  be  subject  to 
the  same  nondiscrimination  and  afBrm- 
ative  action  requirements  as  other  ma¬ 
jor  segments  of  American  industry  with 
which  the  Government  contracts. 

In  light  of  these  considerations,  we 
are  unable  to  accept  the  assertion,  in  the 
above-referenced  trade  association’s 
comments  on  the  December  14  pr(HK>saI, 
that  this  provision  would  be  “counter¬ 
productive  to  the  ends  of  equal  employ¬ 
ment  and  afiBrmatlve  action.”  We  be¬ 
lieve  that  the  new  provision  will  have 
a  highly  salutary  and  beneficial  effect 
in  achieving  equal  employment  oppor¬ 
tunity  in  the  surface  transportation  in¬ 
dustry. 

In  addition,  depositories  of  Federal 
funds  and  financial  institutions  which 
are  issuing  and  pasdng  agents  for  U.S. 
savings  bonds  and  savings  notes  will  be 
subject  to  the  written  affirmative  action 
program  requirement  regardless  of  the 
dollar  value  of  their  contractual  rela¬ 
tionships  with  the  Government.  This  was 
proposed  at  §  60-1.6(a)  of  the  Septem¬ 
ber  17  proposal,  and  is  consistent  with 
existing  Department  of  Treasury  prac¬ 
tice  (41  CFR  10-12.814).  Opposition  to 
this  proposal  was  voiced  by  a  banking 
industry  organization,  but  as  we  noted 
in  discussing  §  1.5(a)(1),  we  are  reluc¬ 
tant  to  remove  existing  coverage  without 
further  study. 

One  commentator  noted  that  proposed 
§  1.6(e) : 

*  *  *  only  recognizes  nonc<Mnpllance  in 
three  situations:  No  AACP,  Inadequate  AACP 
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and  deviation  from  “a  previously  approved 
program.”  Under  this  provision,  the  only  sit¬ 
uation  in  which  a  contractor  can  be  found 
in  noncompliance  for  failure  to  implement 
an  AACP  is  where  that  AACP  has  previously 
been  approved.  Given  the  extreme  understaff- 
ing  of  the  federal  compliance  sirstem,  only  a 
smaU  portion  of  AACP’s  are  ever  reviewed 
and  approved  by  the  compliance  agencies. 
Assume  that  a  contractor  has  an  acceptable 
written  AACP  which  has  not  previously  been 
approved  by  the  compliance  agency.  Assume 
further  that  a  review  is  conducted  which 
reveals  that  the  contractor  has  totally  faUed 
to  implement  the  AACP  and  has  thus  “de¬ 
viated”  from  its  terms.  In  this  situation,  the 
compliance  agencies  are  not  authorized  to 
find  the  contractor  in  noncompliance. 

The  commentator  went  on  to  note  the 
same  problem  w-as  present  in  the  existing 
r^tilations.  Sections  2.2  (b)  and  (c)  are 
amended  to  eliminate  this  deficiency. 

The  wording  of  §  2.2(b)  is  amended  to 
clarify  procedures  under  which  the  Di¬ 
rector  may  determine  that  there  are  sub¬ 
stantial  issues  of  law  or  fact  as  to  the 
contractor/bidder’s  responsibility  to  the 
extent  that  a  hearing  is  required.  This 
provision  is  cross-referenced  in  a  new 
paragraph  (g)  in  §  60-1.26. 

The  portions  of  proposed  §  60-8.7 
which  specify  the  information  which 
must  be  contained  in  a  notice  of  defi¬ 
ciencies  have  been  adopted  and  made  ap¬ 
plicable  to  the  30-day  notice  to  show 
cause  in  §  60-2.2(c)  (1) .  Public  comment 
regarding  this  “bill  of  particulars”  ap¬ 
proach  was  overwhelmingly  favorable. 
Both  contractors  and  public  interest 
groups  felt  that  it  was  beneficial  to  the 
effective  and  timely  resolution  of  EEO 
issues  for  contractors  to  be  made  aware 
of  specific  deficiencies  and  suggested 
remedies. 

The  subparagraphs  of  §  60-2.2(c)  have 
been  reniunbered  to  accommodate  this 
additional  provision. 

In  addition,  language  has  been  added 
to  the  show  cause  provision  to  clarify 
that  it  is  only  applicable  when  admin¬ 
istrative  enforcement  under  Part  60-2 
(as  opposed  to  judicial  enforcement)  is 
contemplated.  This  is  consistent  with 
OFCCP  policy  and  Federal  court  decision 
in  “United  States  v.  Mississippi  Power 
and  Light  Co.”,  9  EPD  (CCH)  H  10,164 
(S.D.  Miss.,  1975),  appeal  pending,  and 
“United  States  v.  New  Orleans  Public 
Service,  Inc.”,  8  EPD  (CCH)  ^  9795  (E.D. 
La.,)  1974) ,  appeal  pending,  and  is  re- 
fiected  in  41  CPil  60-1.26, 

On  September  17,  we  proposed  that 
the  previously  existing  “Hearing  rules 
for  sanction  proceedings”  (41  CFR  Part 
60-30)  be  revised,  be  renamed  “Rules  of 
Practice  for  Administrative  Proceedings 
to  Enforce  Equal  Opportimity  Under 
Executive  Order  11246,”  and  be  published 
at  Part  60-5.  At  that  time  we  stated: 

Ordinarily,  rules  of  practice,  since  they 
deal  with  procedural  matters,  would  not  be 
subject  to  proposed  rulemaking.  However, 
it  is  the  policy  of  the  Department  of  Labor, 
whenever  practicable,  to  afford  the  public  an 
opportunity  to  participate  in  the  rulemaking 
process.  Beoause  of  the  proposed  general 
revision  of  the  regulations,  the  Department 


therefore  will  consider  all  comments  sub¬ 
mitted  on- this  part. 

A  few  comments  regarding  the  rules 
of  practice  were  received,  the  majority 
of  which  asserted  that  some  of  the  filing 
deadlines,  most  notably  those  for  re¬ 
sponding  to  interrogatories  and  requests 
for  admissions,  were  too  short.  Accord¬ 
ingly,  most  of  the  time  limitations  have 
been  lengthened.  In  addition,  the  parties 
will  be  referred  to  as  plaintiff  (Depart¬ 
ment  of  Labor,  OFCCP  and/or  compli¬ 
ance  agency)  and  defendant  (employer) , 
rather  than  complainant  and  respondent, 
as  proposed. 

The  rules  of  practice  are  adopted  as 
41  CFR  Part  60-30,  replacing  the  previ¬ 
ous  Part  60-30. 

In  consideration  of  the  foregoing.  41 
CFR  Parts  60-1,  60-2  and  60-30  are 
amended  as  set  forth  below. 

Effective  date.  ITie  Rules  of  Practice 
for  Administrative  Proceedings  To  En¬ 
force  Equal  Opportunity  Under  Execu- 
'tive  Order  11246  are  effective  on  Jan¬ 
uary  18,  1977,  and  shall  be  applicable 
to  actions  and  proceedings  brought 
thereafter  and  also  to  further  procedure 
in  actions  and  proceedings  now  pend¬ 
ing,  except  to  the  extent  that  in  the 
opinion  of  the  Administrative  Law  Judge 
their  application  in  a  particular  action 
or  proceeding  now  pending  would  not  be 
feasible  or  would  work  injustice  in  which 
event  the  former  procedure  applies. 

All  other  provisions  take  effect  on 
February  17, 1977. 

Dated:  January  14, 1977. 

W.  J.  USERY,  Jr., 

Secretary  of  Labor. 

John  C.  Read, 

Assistant  Secretary.  Employment 

Standards  Administration. 

Lawrence  Z.  Lorber, 

Deputy  Assistant  Secretary, 
Director,  OFCCP. 

1.  The  title  page  and  indexes  to  41  CFR 
Chapter  60  and  41  CFR  Part  60-1  are 
amended  as  follows: 

CHAPTER  60— OFFICE  OF  FEDERAL  CON¬ 
TRACT  COMPUANCE  PROGRAMS, 

EQUAL  EMPLOYMENT  OPPORTUNITY. 

DEPARTMENT  OF  LABOR 

Note. — TTie  President,  by  Executive  Order 
11246  (30  FR  12319),  abolished  the  Presi¬ 
dent’s  Committee  on  Equal  Employment  Op¬ 
portunity  and  delegated  the  functions  of  the 
abolished  Committee  to  the  Secretary  of  La¬ 
bor.  By  order  of  the  Secretary  of  Labor.  30 
FR  13441,  Oct.  22,  1965,  all  rules,  regula¬ 
tions,  orders,  instructions,  and  other  direc¬ 
tives,  issued  by  the  abolished  Committee,  not 
inconsistent  with  E.O.  11246  remain  in  ef¬ 
fect  for  the  present  as  those  of  the  Secre¬ 
tary  of  Labor.  All  references  in  this  chapter 
to  "Committee”,  “Chairman”,  “Vice-Chair¬ 
man”,  and  “Executive  Vice-Chairman”  shaU 
mean  the  Director  of  the  Office  of  Federal 
Contract  Compliance  Programs  of  the  United 
States  Department  of  Labor,  and  all  refer¬ 
ences  to  "a  panel  of  the  Committee”  shall 
mecm  an  appropriate  panel  of  three  ap¬ 
pointed  by  the  Director. 
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Part 

60-1  Obligations  of  contractors  and 
subcontractors. 

60-2  Affirmative  action  programs. 

60-3  Employee  selection  procedures: 
Uniform  guidelines. 

60-5  Washington  Plan. 

60-6  San  Francisco  Plan. 

60-7  St.  Lo\iis  Plan. 

60-8  Atlanta  Plan. 

60-10  Camden  Plan. 

60-11  Chicago  Plan. 

60-20  Sex  discrimination  guidelines. 

60-30  Rules  of  practice  for  adminis¬ 
trative  proceedings  to  enforce 
equal  opportunity  imder  Exec¬ 
utive  Order  11246. 

60-40  Examination  and  copying  of 
OFCCP  documents. 

60-50  Guidelines  on  discrimination  be¬ 
cause  of  religion  or  national 
origin. 

60-60  Contractor  evaluation  procedures 
for  contractors  for  supplies  and 
services. 

PART  60-1 — OBLIGATIONS  OF 

CONTRACTORS  AND  SUBCONTRACTORS 

Subpart  A — Preliminary  Matters;  Equal 
Opportunity  Clause;  Compliance  Reports 

Sec. 

60-1.1  Purpose  and  application. 

60-1.2  Administrative  responsibility. 

60-1.3  Definitions. 

60-1.4  Equal  opportunity  clause. 

60-1.5  Exemptions. 

60-1.6  Duties  of  agencies. 

60-1.7  Reports  and  other  required  Infor¬ 
mation. 

60-1 .8  Segregated  facilities. 

60-1.9  Compliance  by  labor  unions  and  by 
recruiting  and  training  agencies. 

60-1.10  Foreign  government  practices. 

Subpart  B — General  Enforcement;  Compliance 
Review  and  Complaint  Procedure 

60-1.20  Compliance  re^dews. 

60-1.21  Who  may  file  complaints. 

60-1.22  Where  to  file. 

60-1.23  Contents  of  complaint. 

60-1.24  Processing  of  matters  by  agencies 
and  the  Director. 

60-125  Assumption  of  Jurisdiction  by  or 
referrals  to  the  Director. 

60-1.26  Enforcement  proceedings. 

60-1.27  Sanctions  and  penalties. 

60-128  Show  cause  notices. 

60-1.29  Preaward  notices. 

60-1.30  Contract  ineligibility  list. 

60-1.31  Reinstatement  of  ineligible  con¬ 
tractors  or  subcontractors. 

60-1.32  Intimidation  and  Interference. 

Subpart  C — Ancillary  Matters 

60-1.40  Affirmative  action  compliance  pro¬ 
grams. 

60-1.41  Solicitations  or  advertisements  for 
employees. 

60-1.42  Notices  to  be  posted. 

60-1.43  Access  to  records  and  site  of  em¬ 
ployment. 

60-1.44  Rulings  and  interpretations. 

60-1.45  Existing  contracts  and  subcon¬ 
tracts. 

60-1.46  Delegation  of  authority  by  the  Di¬ 
rector. 

60-1.47  Effective  date. 

Subpart  A — Preliminary  Matters;  Equal 
Opportunity  Clause;  Compliance  Reports 

2.  41  CFR  60-1.3  Is  revised  to  read  as 

follows: 


§  60—13  Definitions. 

“Administering  agency”  means  any  de¬ 
partment.  agency  and  establishment  in 
the  Executive  Branch  of  the  Govern¬ 
ment.  including  any  wholly  owned  Gov¬ 
ernment  corporation,  which  administers 
a  program  involving  federally  assisted 
instruction  contracts. 

“Administrative  Law  Judge”  means  an 
Administrative  Law  Judge  appointed  as 
provided  in  5  U.S.C.  3105  and  Subpart  B 
of  Part  930  of  Title  5  of  the  Code  of  Fed¬ 
eral  Regulations  (see  37  FR  16787)  and 
qualified  to  preside  at  hearings  under  5 
u  s  e.  557. 

“Agency”  means  any  contracting  or 
any  administering  agency  of  the  Govern¬ 
ment. 

“Applicant”  means  an  applicant  for 
Federal  assistance  involving  a  construc¬ 
tion  contract,  or  other  participant  in  a 
program  involving  a  construction  con¬ 
tract  as  determined  by  regulation  of  an 
administering  agency.  The  term  also  in¬ 
cludes  such  persons  after  they  become 
recipients  of  such  Federal  assistance. 

“Compliance  Agency”  means  the 
agency  designated  by  the  Director  on  a 
geographical.  Industry  or  other  basis  to 
conduct  compliance  reviews  and  to  un¬ 
dertake  such  other  responsibilities  in 
connection  with  the  administration  of 
the  Order  as  the  Director  may  determine 
to  be  appropriate. 

“Construction  work”  means  the  con¬ 
struction,  rehabilitation,  alteration,  con¬ 
version,  extension,  demolition  or  repair 
of  buildings,  highways,  or  other  changes 
or  improvements  to  real  property,  in¬ 
cluding  facilities  providing  utility  serv¬ 
ices.  The  term  also  includes  the  supier- 
vision,  inspection,  and  other  onsite  fimc- 
tions  Incidental  to  tlie  actual  construc¬ 
tion. 

“Contract”  means  any  Government 
contract  or  any  federally  assisted  con¬ 
struction  contract. 

“Contracting  agency”  means  any  de¬ 
partment  agency,  establishment,  or  in¬ 
strumentality  in  the  Executive  Branch 
of  the  Government,  including  any  wholly 
owned  Government  corporation,  which 
enters  into  contracts. 

“Contractor”  means,  unless  otherwise 
Indicated,  a  prime  contractor  or  subcon¬ 
tractor. 

“Director”  means  the  Director,  Office 
of  Federal  Contract  Compliance  Pro¬ 
grams  (OFCCP),  UB.  Department  of 
Labor  or  any  person  to  whom  he  dele¬ 
gates  authority  imder  the  regulations  in 
this  part. 

“Equal  opportunity  clause”  means  the 
contract  provisions  set  forth  in  §  60-1.4 
(a)  or  (b) ,  as  appropriate. 

“Federally  assisted  construction  con¬ 
tract”  means  any  agreement  or  modifi¬ 
cation  thereof  between  any  applicant 
and  a  person  for  construction  work 
which  is  paid  for  in  whole  or  In  part 
with  funds  obtained  from  the  Govern¬ 
ment  or  borrowed  on  the  creffit  of  the 
Government  pursuant  to  any  Federal 
program  involving  a  grant,  contract, 
loan,  insurance,  or  guarantee,  or  under¬ 
taken  pursuant  to  any  Federal  program 


involving  such  grant,  contract,  loan, 
insurance,  or  gpiarantee.  or  any  applica¬ 
tion  or  modification  thereof  approved  by 
the  Government  for  a  grant,  contract, 
loan,  insurance,  or  guarantee  under 
which  the  appUcant  itself  participated  in 
the  construction  work. 

“(government”  means  the  Government 
of  the  United  States  of  America. 

“Government  contract”  means  any 
agreement  or  modification  thereof  be¬ 
tween  any  contracting  agency  and  any 
person  for  the  furnishing  of  supplies  or 
services  or  for  the  use  of  real  or  per¬ 
sonal  property,  including  lease  arrange¬ 
ments.  The  term  “services”,  as  used  in 
this  section  includes,  but  is  not  limited 
to  the  following  services:  Utility,  con¬ 
struction.  transportation,  research,  in¬ 
surance,  and  fund  depositary.  The  term 
“Government  contract”  does  not  include 
(1)  agreements  in  which  the  parties 
stand  in  the  relationship  of  employer 
and  employee,  and  (2)  federally  assisted 
construction  contracts. 

“Minority  group”  as  used  herein  shall 
include,  where  appropriate,  female  em¬ 
ployees  and  perspective  female  employ¬ 
ees. 

“Modification”  means  any  alteration 
in  the  terms  and  conditions  of  a  con¬ 
tract,  Including  supplemental  aerree- 
ments,  amendments,  and  extensions. 

“Order”,  “Executive  Order”,  or  “Ex¬ 
ecutive  Order  11246”  means  Parts  II, 
III,  and  IV  of  Executive  Order  11246 
dated  September  24,  1965  (30  FR  12319), 
any  Executive  order  amending  such 
Order,  and  any  other  Executive  order 
superseding  such  order. 

“Person”  means  any  natural  person, 
corporation,  partnership,  unincorpo¬ 
rated  association.  State  or  local  govern¬ 
ment,  and  any  agency,  instrumentality, 
or  subdivision  of  such  a  government. 

“Prime  contractor”  means  any  person 
holding  a  contract  and,  for  the  purposes 
of  Subpart  B  of  this  part,  any  person 
who  has  held  a  contract  subject  to  the 
Order. 

“Recruiting  and  training  agency” 
means  any  person  who  refers  workers  to 
any  contractor  or  subcontractor  or  who 
provides  for  emplojmient  by  any  con¬ 
tractor  or  subcontractor. 

“Rules,  regulations,  and  relevant  or¬ 
ders  of  the  Secretary  of  Labor”  used  in 
paragraph  (4)  of  the  equal  opportunity 
clause  means  rules,  regulations,  and  rele¬ 
vant  orders  of  the  Secretary  of  Labor  or 
his  designee  issued  pursuant  to  the 
Order. 

“Secretary”  means  the  Secretary  of 
Labor,  U.S.  Department  of  Labor. 

“Site  of  construction”  means  the  gen¬ 
eral  physical  location  of  any  building, 
highway,  or  other  change  or  improve¬ 
ment  to  real  property  which  is  under¬ 
going  construction,  rehabilitation,  altera¬ 
tion,  conversion,  extension,  demolition, 
or  repair  and  any  temporary  location  or 
facility  at  which  a  contractor,  subcon¬ 
tractor,  or  other  participating  party 
meets  a  demand  or  performs  a  function 
relating  to  the  contract  or  subcontract. 

“Subcontract”  means  any  agreement 
or  arrangement  between  a  contractor 
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and  any  person  (in  which  the  parties  do 
not  stand  in  the  relationshh>  of  an  em> 
ployer  and  an  employee) : 

(1)  For  the  fumi^Ung  of  supplies  or 
services  or  for  the  use  of  real  or  per¬ 
sonal  property,  including  lease  arrange¬ 
ments,  which,  in  whole  or  in  part,  is  nec¬ 
essary  to  the  iJerformance  of  any  <Mie  or 
morecMitracts;  or 

(2)  Under  which  any  portion  of  the 
contractor’s  obligation  under  any  one  or 
more  contracts  is  performed,  undertaken, 
or  assumed. 

“Subcontractor”  means  any  person 
holding  a  subcontract  and,  for  the  pur¬ 
poses  of  Subpart  B  of  this  part,  any  per¬ 
son  who  has  held  a  subcontract  subject 
to  the  Order.  The  term  “First-tier  sub¬ 
contractor”  refers  to  a  subcontractor 
holding  a  subcontract  with  a  prime  con¬ 
tractor, 

“United  States”  as  used  herein  shall 
Include  the  several  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Panama  Canal  Zone, 
and  the  possessions  of  the  United  States. 

3,  41  CFR  60-1.4  is  amended  by  revis¬ 
ing  paragraphs  (d)  and  (e)  as  follows: 

§  60—1.4  Equal  opportunity  clause. 

•  •  •  •  * 

(d)  Incorporation  by  reference. — The 
equal  opportunity  clause  may  be  incor¬ 
porated  by  reference  in  all  Government 
contracts  and  subcontracts,  including 
Government  bills  of  lading,  transporta¬ 
tion  requests,  contracts  for  deposit  of 
Government  funds,  and  contracts  for 
Issuing  and  paying  U.S.  savings  bonds 
and  notes,  and  such  other  contracts  and 
subcontracts  as  the  Director  may  desig¬ 
nate. 

(e)  Incorporation  by  operation  of  the 
Order. — ^By  operation  of  the  Order,  the 
equal  opportunity  clause  shall  be  con¬ 
sidered  to  be  a  part  of  every  contract  and 
subcontract  required  by  the  Order  and 
the  regxilations  in  this  part  to  include 
such  a  clause  whether  or  not  it  is  physi¬ 
cally  incorporated  in  such  contracts  and 
whether  or  not  the  contract  between  the 
agency  and  the  contractor  is  written. 

•  •  •  •  • 

4.  41  cm  60-1.5  is  amended  by  revis¬ 
ing  paragraph  (a)(1)  and  by  adding  a 
new  paragraph  (a)(6)  as  follows: 

§  60—1.5  Exemptions. 

(a)  General — (1)  Transactions  of 

$10,000  or  under. — Contracts  and  sub¬ 
contracts  not  exceeding  $10,000,  other 
than  Government  bills  of  lading  and 
other  than  contracts  and  subcontracts 
with  depositories  of  Federal  funds  in  any 
amoimt  and  with  financial  institutions 
which  are  issuing  and  paying  agents  for 
U.S.  savings  bonds  and  savings  notes, 
are  exempt  from  the  requirements  of  the 
equal  opportunity  clause.  In  determining 
the  applicability  of .  this  ex^ption  to 
any  f^erally  assisted  construction  con¬ 
tract,  or  subcontract  thereimder,  the 
amount  of  such  contract  or  subcontract 
rather  than  the  amount  of  the  Federal 
assistance  shall  govern.  No 
agency,  contractor,  or  subcontractor  shall 
procure  supplies  or  services  in  a  mann^ 
so  as  to  avoid  applicability  of  the  equal 


om>ortunity  clause:  Provided.  That  where 
a  contractor  has  contracts  or  subcon¬ 
tracts  with  the  Govemm^t  in  any  12- 
month  period  whteh  have  an  aggregate 
total  value  (or  can  reasonably  be  ex¬ 
pected  to  have  an  aggregate  total  value) 
exceeding  $10,000,  the  $10,000  or  imder 
exemptiem  does  not  apply,  and  the  con¬ 
tracts  are  subject  to  the  Order  and  the 
regulations  issued  pursuant  thereto  re¬ 
gardless  of  whether  any  single  contract 
exceeds  $10,000. 

•  •  •  •  • 

(6)  Work  on  or  near  Indian  reserva¬ 
tions. — It  shall  not  be  a  violation  of  the 
equal  opportunity  clause  for  a  construc¬ 
tion  or  nonconstruction  contractor  to  ex¬ 
tend  a  publicly  announced  preference 
in  employment  to  Indiums  living  on  or 
near  an  Indian  reservation  in  connec¬ 
tion  with  employment  opportunities  on 
or  near  an  Indian  reservation.  The  use 
of  the  word  “near”  would  include  all  that 
area  where  a  person  seeking  employment 
could  reasonably  be  expected  to  commute 
to  and  from  in  the  course  of  a  work  day. 
Contractors  or  subcontractors  extend¬ 
ing  such  a  preference  shall  not,  how¬ 
ever,  discriminate  among  Indians  on  the 
basis  of  religion,  sex,  or  tribal  affiliation, 
and  the  use  of  such  a  preference  shall 
not  excuse  a  contractor  from  compl3dng 
with  the  other  requirements  contained 
in  this  chapter. 

♦  •  •  •  • 

5.  41  CFR  Part  60-1  is  amended  by 
adding  a  new  §  60-1.10  as  follows: 

§  60—1.10  Foreign  government  prac- 

tiees. 

Contractors  shall  not  discriminate  on 
the  basis  of  race,  color,  religion,  sex  or 
national  origin  when  hiring  or  making 
employee  assignments  for  work  to  be 
performed  in  the  United  States  or 
abroad.  Contractors  are  exempted  from 
this  obligation  only  when  hiring  persons 
outside  the  United  States  for  work  to  be 
performed  outside  the  United  States  (see 
41  cm  60-1.5(a)  (3) ) .  Therefore,  a  con¬ 
tractor  hiring  workers  in  the  United 
States  for  either  Federal  or  nonfederally 
CMinected  work  shall  be  in  violation  of 
Executive  Order  11246,  as  amended,  by 
refusing  to  employ  or  assign  any  person 
because  of  race,  color,  religion,  sex  or 
national  origin  regardless  of  the  policies 
of  the  coimtry  where  the  work  is  to  be 
performed  or  for  whom  the  work  will  be 
performed.  Should  any  contractor  be 
imable  to  acquire  a  visa  of  entry  for  any 
employee  or  potential  employee  to  a 
coimtry  in  which  or  with  which  it  is 
doing  business,  and  which  refusal  it  be¬ 
lieves  is  due  to  the  race,  color,  religion, 
sex,  or  national  origin  of  the  employee 
or  potential  employee,  the  contractor 
must  immediately  notify  the  Department 
of  State  and  the  Director  of  such  refusal. 

Subpart  B — General  Enforcement;  Com¬ 
pliance  Review  and  Complaint  Procedure 

6.  41  CFR  60-1.21.  1.22,  1.23  and  1.24 
are  revised  to  read  as  follows: 

§  60—1.21  Filing  complaints. 

Complaints  shall  be  filed  within  180 
days  of  the  alleged  violation  unless  the 


time  for  filing  is  extended  by  the  compli¬ 
ance  agency  or  the  Director  for  good 
cause  shown. 

§  60—1.22  Where  to  file. 

Cconplaints  may  be  filed  with  the  com¬ 
pliance  agency  or  the  OF<X:P,  200  Con¬ 
stitution  Avenue,  NW.,  Washington,  D.C., 
20210.  Those  filed  with  the  Director  may 
be  referred  to  the  compliance  agency  for 
processing,  or  they  may  be  processed  in 
accordance  with  §  60-1.26. 

§  60—1 .23  Contents  of  complaint. 

(a)  The  complaint  shall  include  the 
name,  address,  and  telephone  number  of 
the  complainant,  the  name  and  address 
of  the  contractor  or  subcontractor  com¬ 
mitting  the  alleged  discrimination,  a  de¬ 
scription  of  the  acts  considered  to  be  dis¬ 
criminatory.  and  any  other  pertinent 
information  which  will  assist  in  the  in¬ 
vestigation  and  resolution  of  the  com¬ 
plaint.  The  complaint  shall  be  signed  by 
the  complainant  or  his/her  authorized 
representative.  Complaints  alleging 
clEiss-type  violations  which  do  not 
identify  the  alleged  discrlminatee  or  dis- 
crimlnatees  will  be  accepted,  provided 
the  other  requirements  of  this  paragraph 
are  met. 

(b)  Where  a  complaint  contains  in¬ 
complete  information,  the  compliance 
agency  or  OFCCP  shall  seek  the  needed 
information  from  the  complainant.  In 
the  event  such  information  is  not  fur¬ 
nished  to  the  compliance  agency  or  the 
Director  within  60  days  of  the  date  of 
such  request,  the  case  may  be  closed. 

§  60—1.24  Processing  of  matters  by 
agencies  and  the  Director. 

(a)  Complaints. — A  copy  of  each  com¬ 
plaint  filed  with  the  compliance  agency 
shall  be  transmitted  to  the  Director 
within  10  days  after  the  receipt  thereof. 
OFCXIP  and  the  compliance  agencies  may 
refer  appropriate  complaints  to  the  Equ^ 
Employment  Opportunity  CTommission 
(EEOC)  for  processing  under  Title  Vn  of 
the  Civil  Rights  Act  of  1964,  as  amended, 
rather  than  processing  under  E.O.  11246 
and  the  regulations  in  this  chapter.  Upon 
referring  complaints  to  the  EEOC,  com¬ 
pliance  agencies  or  the  OF(XT*,  as  ap¬ 
propriate,  shall  promptly  notify  cixn- 
plainant(s)  and  the  contractor  of  such 
referral. 

(b)  Complaint  investigations. — In 
conducting  complaint  investigations, 
OFCCP  or  the  compliance  agency  shall, 
as  a  minimum,  conduct  a  thorough 
evaluation  of  the  allegations  of  the  com¬ 
plaint  and  shall  be  responsible  for 
developing  a  complete  case  record.  The 
compliance  agency  shall  follow  such 
other  guidance  in  investigating  the  com¬ 
plaints  as  the  Director  provides.  The  case 
record  should  contain  the  name,  address, 
and  telephone  number  of  each  person 
interviewed,  the  interview  statements, 
copies,  transcripts,  or  summaries  (where 
appropriate)  of  pertinent  documents,  a 
reference  to  at  least  one  covered  con¬ 
tract,  and  a  narrative  report  of  the  in¬ 
vestigation  writh  references  to  exhibits 
and  other  evidence  which  relate  to  the 
alleged  violations.  When  a  cxunplalnt  is 
filed  against  a  prime  contractor  or  sub- 
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contractor  who  has  contracts  involving 
more  than  one  agency,  unless  otherwise 
provided,  the  compliance  agency  shall 
conduct  the  Investigation  and  make  such 
findings  and  determinations  as  shall  be 
appropriate  for  the  administration  of  the 
Order. 

(c)  Resolution  of  matters. — (1)  If  the 
complaint  investigation  by  the  compli¬ 
ance  agency  pursuant  to  paragraph  (b) 
of  this  section  shows  no  violation  of 
the  equal  opportunity  clause,  the 
agency  shall  so  inform  the  Director.  The 
Director  may  review  the  findings  of  the 
agency,  and  he  may  request  further  in¬ 
vestigation  by  the  agency  or  may  imder- 
take  such  investigation  as  he  may  deem 
appropriate. 

(2)  If  any  complaint  investigation  or 
compliance  review  indicates  a  violation 
of  the  equal  opportunity  clause,  the 
matter  should  be  resolved  by  informal 
means  whenever  possible.  Such  informal 
means  may  include  the  holding  of  a 
compliance  conference  by  the  compli¬ 
ance  agency.  Each  prime  contractor  and 
subcontractor  shall  be  advised  that  the 
resolution  is  subject  to  review  by  the 
Director  and  may  be  disapproved  If  he 
determines  that  such  resolution  is  not 
sufBcient  to  achieve  compliance. 

(3)  Where  any  complaint  investiga¬ 
tion  or  compliance  review  indicates  a 
violation  of  the  equal  opportimlty  clause 
and  the  matter  has  not  been  resolved 
by  informal  means,  the  Director  or  the 
compliance  agency,  with  the  approval  of 
the  Director,  shall  proceed  In  accord¬ 
ance  with  §  60-1.26. 

(4)  When  a  prime  contractor  or  sub¬ 
contractor,  without  a  hearing,  shall  have 
complied  with  the  recommendations  or 
orders  of  a  compliance  agency  or  the 
Director  and  believes  such  recommen¬ 
dations  or  oiders  to  be  erroneous,  he 
shall,  upon  filing  a  request  therefor 
within  ten  days  of  such  compliance,  be 
afforded  an  opportunity  for  a  hearing 
and  review  of  the  alleged  erroneous  ac¬ 
tion  by  the  agency  or  the  Director. 

(5)  For  reasonable  cause  shown,  the 
Director  or  a  compliance  agency  may 
reconsider  or  cause  to  be  reconsidered 
any  matter  on  his  own  motion  or  pur¬ 
suant  to  a  request. 

(d)  Reports  to  the  Director. — (1)  With 
the  exception  of  complaints  which  have 
been  referred  to  EEOC,  within  60  days 
from  receipt  of  a  complaint  by  the 
compliance  agency,  or  within  such  ad¬ 
ditional  time  as  may  be  allowed  by  the 
Director  for  good  cause  shown,  the  com¬ 
pliance  agency  shall  process  the  com¬ 
plaint  and  submit  to  the  Director  the 
case  record  and  a  summary  report  con¬ 
taining  the  following  information: 

(i)  Name  and  address  of  the  com¬ 
plainant; 

(ii)  Brief  summary  of  findings,  in¬ 
cluding  a  statement  as  to  the  agency’s 
conclusions  regarding  the  contractor’s 
compliance  or  noncompliance  with  the 
requirements  of  the  equal  opportunity 
clause; 

(iii)  A  statement  of  the  disposition  of 
the  case,  including  any  corrective  action 
taken  and  any  sanctions  or  penalties 
imposed  or,  whenever  appropriate,  the 


recommended  corrective  action  and 
sanctions  or  penalties. 

(2)  A  written  report  of  every  preaward 
compliance  review  required  by  this  regu¬ 
lation  or  otherwise  required  by  the  Di¬ 
rector,  including  findings,  will  be  for¬ 
warded  to  the  Director  within  10  days 
after  the  award  for  a  postaward  review. 

(3)  A  written  report  of  every  other 
compliance  review  or  any  other  matter 
processed  by  the  agency  involving  an 
apparent  violation  of  the  equal  oppor¬ 
tunity  clause  shall  be  submitted  to  the 
Director.  Such  report  shall  contain  a 
brief  summary  of  ^e  findings,  including 
a  statement  of  conclusions  regarding  the 
contractor’s  compliance  or  noncompli¬ 
ance  with  the  requirements  of  the  Or¬ 
der,  and  a  statement  of  the  disposition 
of  the  case,  including  any  corrective  ac¬ 
tion  taken  or  recommended  and  any 
sanctions  or  penalties  imposed  or  rec¬ 
ommended. 

7.  41  CPR  60-1.26  is  revised  to  read  as 
follows: 

§  60—1.26  Enforcement  proceedingit. 

(a)  General. — (1)  Violations  of  the 
Order,  equal  opportunity  clause,  the  reg¬ 
ulations  in  this  chapter,  or  of  applicable 
construction  industry  equal  employment 
opportunity  requirements,  may  result  in 
the  institution  of  administrative  or  judi¬ 
cial  enforcement  proceedings  to  enforce 
the  Order  and  to  seek  appropriate  relief. 
Violations  may  be  foimd  based  upon,  in¬ 
ter  alia,  any  of  the  following:  (i)  The 
results  of  a  complaint  investigation;  (ii) 
analysis  of  an  afl&rmatlve  action  pro¬ 
gram;  (iii)  the  results  of  an  on-site  re¬ 
view  of  the  contractor’s  compliance  with 
the  Order  and  its  implementing  regula¬ 
tions;  (iv)  a  contractor’s  refusal  to  sub¬ 
mit  an  affirmative  action  program;  (v)  a 
contractor’s  refusal  to  allow  an  on-site 
compliance  review  to  be  conducted;  (vi) 
a  contractor’s  refusal  to  supply  records 
or  other  information  as  required  by  these 
regulations  or  applicable  construction 
industry  requirements;  or  (vii)  any  sub¬ 
stantial  or  material  violation  or  the 
threat  of  a  substantial  or  material  viola¬ 
tion  of  the  contr  ‘".tual  provisions  of  the 
Order,  or  of  the  rules  or  regulations  Is¬ 
sued  pursuant  thereto. 

(2)  If  the  investigation  of  a  com¬ 
plaint,  or  a  compliance  review,  results  in 
a  determination  that  the  Order,  equal 
opportunity  clause  or  regulations  issued 
pursuant  thereto,  have  been  violated, 
and  the  violations  have  not  been  cor¬ 
rected  in  accordance  with  the  concilia¬ 
tion  procedures  in  this  chapter,  the 
compliance  agency  (with  the  prior  ap¬ 
proval  of  the  Director) ,  or  OPCCP  may 
institute  an  administrative  enforcement 
proceeding  to  enjoin  the  violations,  to 
seek  appropriate  relief  (which  may  in¬ 
clude  affected  class  and  back  pay  relief) , 
and  to  Impose  appropriate  sanctions,  or 
any  of  the  above.  However,  if  the  con¬ 
tractor  refuses  to  submit  an  affirmative 
action  program,  or  refuses  to  supply  rec¬ 
ords  or  other  requested  information,  or 
refuses  to  allow  the  compliance  agency 
access  to  its  premises  for  an  on-site  re¬ 
view;  and  if  conciliation  efforts  under 
this  chapter  are  unsuccessful,  the  com¬ 


pliance  agency  (with  the  prior  approval 
of  the  Director)  or  OP(XT*,  notwith¬ 
standing  the  requirements  of  Part  60-60 
of  this  chapter,  may  go  directly  to  ad¬ 
ministrative  enforcement  proceedings  to 
enjoin  the  violations,  to  seek  appropriate 
reUef,  and  to  impose  appropriate  sanc¬ 
tions,  or  any  of  the  above.  Whenever  the 
Director  has  reason  to  believe  that  there 
is  substantial  or  material  violation  or  the 
threat  of  substantial  or  material  viola¬ 
tion  of  the  contractual  provisions  of  the 
Order  or  of  the  rules,  regulations  or  or¬ 
ders  issued  pursuant  thereto,  he/she  may 
institute  administrative  enforcement 
proceedings  as  set  forth  in  this  section 
or  refer  the  matter  to  the  Department 
of  Justice  to  enforce  the  contractual 
provisions  of  the  Order,  to  seek  injunc¬ 
tive  relief  (including  relief  against  non¬ 
contractors,  including  labor  unions,  who 
seek  to  thwart  implementation  of  the 
Order  and  regulations)  and  to  seek  such 
additional  relief,  including  back  pay,  as 
may  be  appropriate.  There  are  no  proce¬ 
dural  prerequisites  to  a  referral  to  the 
Department  of  Justice  by  the  Director, 
and  such  referrals  may  be  accomplished 
without  proceeding  through  the  concilia¬ 
tion  procedures  In  this  chapter,  and  a 
referral  may  be  made  at  any  stage  in  the 
procedures  under  this  chapter:  Provided, 
That  no  order  for  debarment  from  fxir- 
ther  contracts  or  subcontracts  pursuant 
to  section  209(a)  (6)  of  the  Order  shall 
be  made  without  affording  the  contractor 
an  opportimity  for  a  hearing,  either  ad¬ 
ministrative  or  judicial. 

(b)  Request  to  institute  enforcement 
proceedings. — (1)  If  a  compliance 
agency  determines  that  a  contractor  or 
any  other  person,  organization  or  group 
is  in  violation  or  threatens  violation  of 
the  Order  or  the  regulations  issued  pur¬ 
suant  thereto  (through,  e.g.,  any  of  the 
seven  examples  listed  in  §  60-1.26(a) ) , 
the  compliance  agency  shall  attempt  to 
resolve  the  matter,  where  appropriate, 
through  the  conciliation  procedure  set 
out  in  this  chapter.  If  the  compliance 
agency  is  unable  to  resolve  the  matter, 
it  shall  send  to  the  Director  a  written 
request  for  the  institution  of  either  ad¬ 
ministrative  or  judicial  enforcement 
proceedings.  The  request  shall  describe 
at  least  one  contract  which  covers  the 
contractor  imder  the  Order  (or  if  the 
proposed  defendant  is  not  a  contractor, 
the  basis  for  finding  coverage  under  the 
Order)  and  imder  5  60-1.40,  if  appro¬ 
priate.  The  request  shall  specify  sections 
of  the  Order  or  regulations  allegedly  vio¬ 
lated  and  briefiy  describe  the  facts 
which  give  rise  to  the  violations.  Ap¬ 
propriate  documentation  and  statistical 
analysis  also  shall  be  attached. 

(2)  If  the  compliance  agency  requests 
that  administrative  enforcement  pro¬ 
ceedings  be  instituted,  a  proposed  ad¬ 
ministrative  complaint  which  conforms 
to  the  regulations  in  §  60-30.5  of  this 
chapter  shall  be  attached  to  the  request 
to  institute  enforcement  proceedings. 

(3)  The  Director  is  not  bound  by  a 
request  for  enforcement  from  a  compli¬ 
ance  agency,  and  he/she  may  take  such 
action  as  he/she  deems  appropriate: 
Provided,  That  where  anahr^  of  a  re¬ 
quest  for  enforcement  proceedings  (in- 
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eluding  additional  investigation,  if  neces¬ 
sary)  indicates  a  violation  of  the  Order 
or  its  implementing  regulations,  and  the 
Director  is  unable  to  resolve  the  matter 
through  informal  methods,  he/she  shall 
institute  enforcement  proceedings  under 
§  60-1.26. 

(c)  Administrative  enforcement  pro¬ 
ceedings. — Administrative  enforcement 
proceedings  instituted  by  a  compliance 
agency  or  the  OPCCP  shall  be  conducted 
under  the  control  and  supervision  of  the 
Solicitor  of  Labor  and  under  the  Rules 
of  Practice  for  Administrative  Proceed¬ 
ings  to  Enforce  Equal  Opportimity  Under 
Executive  Order  11246  cwitained  in  Part 
60-30  of  this  chapter. 

(d)  Decision  following  administrative 
proceeding. — If  it  is  determined  after  a 
hearing  (or  after  the  contractor  waives  a 
hearing)  that  the  contractor  is  violating 
the  Order  or  the  regulations  issued  there- 
imder,  the  compliance  aeency  (in  accord¬ 
ance  with  41  CTPR  60-30.30  (^b) )  or  the 
Secretary  (in  accordance  with  41  CFR 
60-30. 30(a))  shall  issue  an  Administra¬ 
tive  Order  enjoining  the  violations  and 
requiring  the  contractor  to  provide 
whatever  remedies  are  aopropriate,  and 
Imposing  whatever  sanctions  are  appro¬ 
priate,  or  any  of  the  above.  In  any  event, 
failure  to  comnly  with  the  Administra¬ 
tive  Order  shall  resmt  in  the  imposition 
of  the  sanctions  contained  in  section 
209  (a)  (5)  or  (a)  (6)  of  the  Executive 
Order. 

(e)  Referrals  to  the  Department  of 
Justice. — (1)  Wb»»never  a  matter  has 
been  referred  to  the  Department  of  Jus¬ 
tice  for  considprat<on  of  judicial  pro¬ 
ceedings  pursuant  to  ?  60-1.26(a)  (2)  of 
these  regulations,  the  Attorney  General 
may  bring  a  civil  action  in  the  appropri¬ 
ate  district  court  of  the  United  States  re¬ 
questing  a  temnoravy  restraining  order, 
preliminary  or  permanent  Injunction, 
and  an  order  for  such  additional  equi¬ 
table  relief,  including  back  pay,  deemed 
necessary  or  anr'rnv.riate  to  enstire  the 
full  enjoyment  of  the  rights  secured  by 
the  Order,  or  any  of  the  above. 

(2)  The  Attorney  General  is  author¬ 
ized  to  conduct  such  investigation  of  the 
facts  as  he  may  deem  necessary  or  ap¬ 
propriate  to  carrv  out  his  responsibili¬ 
ties  imder  these  regulations. 

(3)  Prior  to  the  institution  of  any 
judicial  proceedings,  the  Attorney  Gen¬ 
eral,  on  behalf  of  the  Director,  is  author¬ 
ized  to  make  reasonable  efforts  to  secure 
compliance  with  the  contract  provisiems 
of  the  Order.  He  may  do  so  by  providing 
the  contractor  and  any  other  respondent 
with  reasonable  notice  of  his  findings, 
his  intent  to  file  suit,  and  the  actions  he 
believes  necessary  to  obtain  compliance 
with  the  contract  provisions  of  the  Order 
without  contested  litigation,  and  by  of¬ 
fering  the  contractor  and  any  other  re¬ 
spondent  a  reasonable  opportunity  for 
conference  and  conciliation,  in  an  effort 
to  obtain  such  compliance  without  con¬ 
tested  litigation. 

(4)  As  defined  in  these  regulations,  the 
Attorney  General  shall  mean  the  Attor¬ 
ney  General,  the  Assistant  Attorney 
General  for  Civil  Rights,  or  any  other 
person  authorized  by  regulations  or  prac¬ 


tice  to  act  for  the  Attorney  General  with 
respect  to  the  enforcement  of  equal  em¬ 
ployment  opportunity  laws,  orders  and 
regulations  generally,  or  in  a  particular 
matter  or  case. 

(5)  The  Director  or  his/her  designee, 
representatives  of  the  compliance  agen¬ 
cies  and  representatives  of  the  Attorney 
General  may  consult  from  time  to  time  to 
determine  what  investigations  should  be 
conducted  to  determine  whether  con¬ 
tractors  or  groups  of  contractors  or 
other  persons  may  be  engaged  in  patterns 
or  practices  in  violation  of  the  Executive 
Order  or  these  regulations,  or  of  resist¬ 
ance  to  or  interference  with  the  full 
enjoyment  of  any  of  the  rights  secured 
by  them,  warranting  judicial  proceed¬ 
ings. 

(f)  Initiation  of  lawsuits  by  the  At¬ 
torney  General  without  referral  from  the 
Director. — In  addition  to  Initiating  law¬ 
suits  upon  referral  under  41  CFR  60-1.26, 
the  Attorney  General  may,  subject  to 
approval  by  the  Director,  initiate  inde¬ 
pendent  investigations  of  contractors 
which  he/she  has  reason  to  believe  may 
be  in  violation  of  the  Order  or  the  rules 
and  regulations  issued  pursuant  thereto. 
If,  upon  completion  of  such  an  investi¬ 
gation,  the  Attorney  General  determines 
that  the  contractor  has  in  fact  violated 
the  Order  or  the  rules  and  regulations 
issued  thereunder,  he  shall  make  rea¬ 
sonable  efforts  to  secure  compliance  with 
the  contract  provisions  of  the  Order.  He 
may  do  so  by  providing  the  contractor 
and  any  other  respondent  with  reason¬ 
able  notice  of  the  I^partment’s  findings, 
its  intent  to  file  suit,  and  the  actions 
that  the  Attorney  General  believes  are 
necessary  to  obtain  compliance  with  the 
contract  provisions  of  the  Order  without 
contested  litigation,  and  by  offering  the 
contractor  and  any  other  respondent  a 
reasonable  opportunity  for  conference 
and  conciliation  in  an  effort  to  obtain 
such  compliance  without  contested  liti¬ 
gation.  If  these  efforts  are  unsuccessful, 
the  Attorney  General  may,  upon  ap¬ 
proval  by  the  Director,  bring  a  civil  ac¬ 
tion  in  the  appropriate  district  court  of 
the  United  States  requesting  a  tempo- 
^ry  restraining  order,  preliminary  or 
permanent  injunction,  and  an  order  for 
such  additional  equitable  relief,  includ¬ 
ing  back  pay,  deemed  necessary  or  ap¬ 
propriate  to  ensure  the  full  enjoyment 
of  the  rights  secured  by  the  Order,  or  any 
of  the  above. 

(g)  To  the  extent  applicable,  this  sec¬ 
tion  shall  govern  proceedings  resulting 
from  the  Director’s  determination  under 
§  60-2.2  (b)  that  there  are  substantial 
issues  of  law  or  fact  as  to  the  contrac¬ 
tor/bidder’s  responsibility. 

Subpart  C — Ancillary  Matters 

8.  41  C7FR  60-1.40(a)  is  amended  to 
read  as  follows: 

§  60—1.40  AfllrmaUve  action  compliance 
programs. 

(a)  Requirements  of  programs. — ^Eiach 
agency  or  appUcant  shall  reqtiire  each 
prime  contractor  who  has  50  or  more 
employees  and  (1)  has  a  cmitract  of 
$50,000  or  more;  or  (2)  has  Government 


bills  of  lading  which  in  any  12-month 
period,  total  or  can  reasonably  be  ex¬ 
pected  to  total  $50,000  or  more;  or  (3) 
serves  as  a  depository  of  Government 
fxmds  in  any  amount;  or  (4)  is  a  finan¬ 
cial  institution  which  is  an  issuing  and 
paying  agent  for  U.S.  savings  bonds  and 
savings  notes  in  any  amount,  and  each 
prime  cem tractor  and  subcontractor  shall 
require  each  subcontractor  who  has  50 
or  more  employees  and  (i)  has  a  subcon¬ 
tract  of  $50,000  or  more;  or  (ii)  has 
Government  bills  of  lading  which,  in  any 
12-month  period,  total  or  can  reasonably 
be  expected  to  total  $50,000  or  more;  or 
(ili)  serves  as  a  dep>ository  of  Govern¬ 
ment  funds  in  any  amoimt;  or  (iv)  is  a 
financial  institution  which  is  an  issuing 
and  paying  agent  for  U.S.  savings  bonds 
and  savings  notes  in  any  amount,  to  de¬ 
velop  a  written  affirmative  action  compli¬ 
ance  program  for  each  of  its  establish¬ 
ments.  A  necessary  prerequisite  to  the  de¬ 
velopment  of  a  satisfactory  affirmative 
action  program  is  the  identification  and 
analysis  of  problem  areas  inherent  in 
minority  employment  and  an  evaluation 
of  opportunities  for  utilization  of  minor¬ 
ity  group  personnel.  The  contractor’s 
program  shall  provide  in  detail  fm*  spe¬ 
cific  steps  to  guarantee  equal  employ¬ 
ment  opportimlty  keyed  to  the  problems 
and  needs  of  members  of  minority  groups, 
including,  when  there  are  deficiencies, 
the  development  of  the  specific  goals  and 
timetables  for  the  prompt  achievement 
of  full  and  equal  employment  opportu¬ 
nity.  Each  contractor  shall  include  in  its 
affirmative  action  compliance  program  a 
table  of  job  classifications.  This  table 
should  mclude  but  need  not  be  limited 
to  job  titles,  principal  duties  (and  auxili¬ 
ary  duties,  if  any),  rates  of  pay.  and 
where  more  than  one  rate  of  pay  applies 
(because  of  length  of  time  in  the  job  or 
other  factors) .  the  applicable  rates.  The 
affirmative  action  compliance  program 
shall  be  signed  by  an  executive  official 
of  the  contractor. 

PART  60-2— AmRMATIVE  ACTION 
PROGRAMS 

Subpart  A — General 

9.  41  CFR  60-2.1  is  amended  to  read 
as  follows: 

§  60—2.1  Title,  purpose  and  scope. 

(a)  This  part  shall  also  be  known  as 
“Revised  Orfer  No.  4”  and  shall  cover 
nonconstruction  contractors.  Section 
60-1.40  of  this  chapter.  Affirmative  ac- 
tiCHi  ccxnpliance  programs,  requires  that 
within  120  days  from  the  commence¬ 
ment  of  a  contract  each  prime  contrac¬ 
tor  or  subcontractor  with  50  or  more 
employees  and  (1)  a  contract  of  $50,000 
or  more;  or  (2)  (government  bills  of  lad¬ 
ing  which,  in  any  12-month  period,  total 
or  can  reasonably  be  expected  to  total 
$50,000  or  more;  or  (3)  who  serves  as 
a  depository  of  Government  funds  in  any 
amount;  or  (4)  who  is  a  financial  insti¬ 
tution  which  is  an  issuing  and  paying 
agent  for  U.S.  savings  bonds  and  sav¬ 
ings  notes  in  any  amount,  develop  a 
written  affirmative  action  compliance 
program  for  each  of  its  establishments. 
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A  review  of  agency  compliance  surveys 
indicates  that  many  contractors  do  not 
have  affirmative  action  programs  on  file 
at  the  time  an  establishment  is  visited 
by  a  compliance  Investigator.  This  part 
details  the  agency  review  procedure  and 
the  results  of  a  contractor’s  failure  to 
develop  and  maintain  an  affirmative  ac¬ 
tion  program  and  then  sets  forth  de¬ 
tailed  guidelines  to  be  used  by  the  con¬ 
tractors  and  Government  agencies  in 
developing  and  judging  these  programs 
as  well  as  the  good  faith  effort  required 
to  transform  the  programs  from  paper 
commitments  to  equal  employment  op¬ 
portunity.  Subparts  B  and  C  of  this  part 
are  concerned  with  affirmative  action 
programs  only. 

(b)  Relief,  including  back  pay  where 
appropriate,  for  members  of  an  affected 
class  who  by  virtue  of  past  discrimina¬ 
tion  continue  to  suffer  the  present  ef¬ 
fects  of  that  discrimination,  shall  be 
provided  in  the  conciliation  agreement 
entered  into  piirsuant  to  §  60-60.6  of  this 
title.  An  “affected  class”  problem  must 
be  remedied  in  order  for  a  contractor  to 
be  considered  in  compliance.  Section  60- 
2.2  herein  pertaining  to  an  acceptable 
affirmative  action  program  is  also  ap¬ 
plicable  to  the  failure  to  remedy  discrim¬ 
ination  against  members  of  an  “affected 
cl&ss 

10.  41  CFR  60-22.2  (b)  and  <ci  are 
amended  to  read  as  follows: 

§  60—2.2  Agency  action. 

•  *  •  «  0 

(b)  If,  in  determining  such  contrac¬ 
tor’s  responsibility  for  an  award  of  a 
contract,  it  comes  to  the  contracting 
officer’s  attention  through  sources  with¬ 
in  his  agency  or  through  the  Office  of 
Federal  Contract  Compliance  Progrrams 
or  other  Government  agencies,  that  the 
contractor  has  no  affirmative  action  pro¬ 
gram  at  each  of  his  establishments,  or 
has  substantially  deviated  from  an  ap¬ 
proved  affirmative  action  program,  or 
has  failed  to  develop  or  implement  an 
affirmative  action  program  which  com¬ 
plies  with  the  regulations  in  this  chap¬ 
ter,  the  contracting  officer  shall  declare 
the  contractor/bidder  nonresponsible 
and  so  notify  the  contractor,  the  Di¬ 
rector,  and  the  compliance  agency  un¬ 
less  he  can  otherwise  affirmatively  de¬ 
termine  that  the  contractor  is  able  to 
comply  with  his  equal  employment  ob¬ 
ligations.  Any  contractor/bidder  which 
has  been  declared  nonresponsible  in  ac¬ 
cordance  with  the  provisions  of  this  sec¬ 
tion  may  request  the  Director  to  deter¬ 
mine  that  the  responsibility  of  the  con¬ 
tractor/bidder  raises  substantial  issues 
of  law  or  fact  to  the  extent  that  a  hear¬ 
ing  is  required.  Such  request  shall  set 
forth  the  basis  upon  which  the  contrac¬ 
tor/bidder  seeks  such  a  determination. 
If  the  Director,  in  his/her  sole  discre¬ 
tion,  determines  that  substantial  issues 
of  law  or  fact  exist,  an  administrative  or 
judicial  proceeding  may  be  commenced 
in  accordance  with  the  regulations  con¬ 
tained  in  §  60-1.26;  or  the  Director  may 
require  the  (XHnpliance  agency  to  develop 
the  investigation  or  compliance  review 
further  or  to  conduct  additional  con¬ 


ciliation:  Provided,  That  during  any 
pre-award  conferences,  every  effort  shaU 
be  made  through  the  processes  of  con¬ 
ciliation,  mediation  and  persuasion  to 
develop  an  acceptable  affirmative  action 
program  meeting  the  standards  and 
guidelines  set  forth  in  §S  60-2.10  through 
60-2.32  so  that  in  the  performance  of 
his  contract,  the  contractor  is  able  to 
meet  his  equal  employment  obligations 
in  accordance  with  the  equal  opportu¬ 
nity  clause  and  applicable  rules,  regu¬ 
lations,  and  orders:  Provided  further. 
That  when  the  contractor-bidder  is  de¬ 
clared  nonresponsible  more  than  once 
for  inability  to  comply  with  the  equal 
employment  opportimity  clause,  the 
compliance  agency  shall  promptly  send 
to  the  Director  a  written  request  that 
enforcement  proceedings  be  initiated 
pursuant  to  §  60-1.26.  Such  request  for 
initiation  of  enforcement  proceedings 
shall  be  sent  to  the  Director  no  later 
than  the  date  of  issuance  of  the  second 
nonresponsibility  determination. 

(c)  (1)  Immediately  upon  finding  that 
a  contractor  has  no  affirmative  action 
program,  or  has  deviated  substantially 
from  an  approved  affirmative  action  pro¬ 
gram,  or  has  failed  to  develop  or  im¬ 
plement  an  affirmative  action  program 
which  complies  with  the  requirements  of 
the  regulations  in  this  chapter,  the  com¬ 
pliance  agency  representative  or  the  rep¬ 
resentative  of  the  Office  of  Federal  Con¬ 
tract  Compliance  Programs,  whichever 
has  made  such  a  finding,  shall  notify 
officials  of  the  appropriate  compliance 
agency  and  the  Office  of  Federal  Con¬ 
tract  Compliance  Programs  of  such  fact. 
Whenever  administrative  enforcement 
is  contemplated,  the  compliance  agency 
shall  issue  a  notice  to  the  contractor 
giving  him  30  days  to  show  cause  why 
enforcement  proceedings  imder  section 
209(b)  of  Executive  Order  11246,  as 
amended,  should  not  be  instituted.  The 
notice  to  show  cause  should  contain: 

(1)  An  itemization  of  the  sections  of 
the  Executive  Order  and  of  the  regu¬ 
lations  with  which  the  contractor  has 
been  found  in  apparent  violation,  and 
a  summary  of  the  conditions,  practices, 
facts  or  circiunstances  which  give  rise 
to  each  apparent  violation; 

(ii)  The  corrective  actions  necessary 
to  achieve  compliance  or,  as  may  be 
appropriate,  the  concepts  and  principles 
of  an  acceptable  remedy  and/or  the  cor¬ 
rective  action  results  anticipated; 

(iii)  A  request  for  a  written  response 
to  the  findings,  including  commitments 
to  corrective  action  or  the  presentation 
or  opposing  facts  and  evidence;  and 

(iv)  A  suggested  date  for  the  concili¬ 
ation  conference. 

(2)  If  the  contractor  fails  to  show 
good  cause  for  his  failure  or  fails  to 
remedy  that  failure  by  developing  and 
implementing  an  acceptable  affirmative 
action  program  within  30  days  the  com¬ 
pliance  agency  shall  promptly  send  to 
the  Director  a  written  request  for  en¬ 
forcement  proceedings  pursuant  to 
§  60-1.26  of  this  chapter,  giving  the 
contractor  20  days  to  ^uest  a  hearing. 
If  a  request  for  hearing  has  not  been 


received  within  20  days  from  such  no¬ 
tice,  such  contractor  will  be  declared 
ineligible  for  future  contracts,  and  cur¬ 
rent  contracts  will  be  terminated  for 
default. 

(3)  During  the  “show  cause’’  period 
of  30  days,  every  effort  will  be  made  by 
the  compliance  agency  through  concili¬ 
ation,  mediation,  and  persuasion  to  re¬ 
solve  the  deficiencies  which  led  to  the 
determination  of  nonresponsibility.  If 
satisfactory  adjustments  designed  to 
bring  the  contractor  into  compliance  are 
not  concluded,  the  compliance  agency 
shall  promptly  send  to  the  Director  a 
written  request  for  enforcement  pro¬ 
ceedings  pursuant  to  §  60-1.26  of  this 
chapter. 

*  «  *  •  * 

11.  41  CFR  60-2.12  is  amended  by  re¬ 
designating  paragraphs  (j),  (k),  (1)  and 
(m)  as  (k),  (1),  (m),  and  (n)  and  by 
adding  a  new  (j)  as  follows: 

§  60—2.12  Establiishnient  of  goals  aixi 
timetables. 

***** 

(j)  a  contractor  or  subcontractor  ex¬ 
tending  a  publicly  aimounced  preference 
for  Indians  as  authorized  in  41  CFR  60- 
1.5(a)  (6)  may  reflect  in  its  goals  and 
timetables  the  permissive  employment 
preference  for  Indians  living  on  or  near 
an  Indian  reservation. 

•  ♦  «  »  « 


PART  60-30— RULES  OF  PRACTICE  FOR 
ADMINISTRATIVE  PROCEEDINGS  TO 
ENFORCE  EQUAL  OPPORTUNITY 
UNDER  EXECUTIVE  ORDER  11246 

12.  41  CFR  Part  60-30  is  revised  to 
read  as  follows: 

General  Provisions 

Sec. 

60-30.1  Applicability  of  rules. 

60-30.2  Waiver,  modification. 

60-30.3  Computation  of  time. 

60-30.4  Form,  filing,  service  of  pleadings 
and  papers. 

Prehearing  Procedures 

60-30.6  Administrative  complaint. 

60-30.6  Answer. 

60-30.7  Notice  of  prehearing  conference. 
60-30.8  Motions;  disposition  of  motions. 

60-30.9  Interrogatories,  and  admissions  as 

to  facts  and  documents. 

60-30.10  Production  of  documents  and 
things  and  entry  upon  land  for 
Inspection  and  other  purposes. 
60-30.11  Depositions  upon  oral  examination. 
60-30.12  Prehearing  conferences. 

60-30.13  Consent  findings  and  order. 

Hearings  and  Related  Matters 

60-30.14  Designation  of  Administrative  Law 
Judges. 

60-30.15  Authority  and  responsibilities  of 
Administrative  Law  Judges. 
60-30.16  Appearances. 

60-30.17  Appearance  of  witnesses. 

60-30.18  Evidence;  testimony. 

60-30.19  Objections;  exceptions;  offer  of 
proof. 

60-30.20  Ex  parte  communications. 

60-30.21  Oral  argument. 

60-30.22  Official  transcript. 

60-30.23  Summary  Judgment. 

60-30.24  Participation  by  Interested  per¬ 
sons. 
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Post  Hearing  Procedures 

Sec. 

6&-30.25  Proposed  findings  of  fact  and  con¬ 
clusions  of  law. 

60-30.26  Record  for  recommended  decision. 
60-30.27  Recommended  decision. 

60-30.28  Exceptions  to  recommended  deci¬ 
sions. 

60-30.29  Record. 

60-30.30  Final  Administrative  Order. 

Authority;  Secs.  201,  206,  208,  209,  301, 
302(b)  and  303(a)  of  the  Executive  Order 
11246,  as  amended.  30  FR  12319;  32  FR  14303; 

§  60-1.25  of  Part  60-1  of  this  chapter  (41 
CFR  Part  60-1). 

General  Provisions 

§  60—30.1  Applicability  of  rules. 

This  part  provides  the  rules  of  prac¬ 
tice  for  all  administrative  proceedings, 
instituted  either  by  the  OFXXJP  or  by  a 
compliance  agency,  including  but  not 
limited  to  proceedings  instituted  against 
construction  contractors  or  subcontrac¬ 
tors,  which  relate  to  the  enforcement  of 
equal  opportunity  under  Executive  Order 
11246,  as  amended.  In  the  absence  of 
a  specific  provision,  procedures  shall  be 
in  accordance  with  the  Federal  Rules  of 
CivU  Procedure. 

§  60—30.2  Waiver,  modification. 

Upon  notice  to  all  parties,  the  Admin¬ 
istrative  Law  Judge  may,  with  respect 
to  matters  pending  before  him,  modify 
or  waive  any  rule  herein  upon  a  deter¬ 
mination  that  no  party  will  be  prejudiced 
and  that  the  ends  of  justice  will  be  served 
thereby. 

§  60—30.3  Computation  of  time. 

In  computing  any  pieriod  of  time  under 
these  rules  or  in  an  order  issued  here¬ 
under,  the  time  begins  with  the  day  fol¬ 
lowing  the  act,  event,  or  default,  and 
includes  the  last  day  of  the  period,  un¬ 
less  it  is  a  Saturday,  Sunday,  or  legal 
holiday  observed  by  the  Federal  Govern¬ 
ment  in  which  event  it  includes  the  next 
business  day. 

§  60—30.4  Form,  filing,  service  of  plead¬ 
ings  and  papers. 

(a)  Form. — The  original  of  all  plead¬ 
ings  and  i>apers  in  a  proceeding  con¬ 
ducted  under  the  regulations  in  this  part 
shall  be  filed  with  the  Administrative 
Law  Judge  assigned  to  the  case  or  with 
the  Chief  Administrative  Law  Judge  if 
the  case  has  not  been  assigned.  EveiT 
pleading  and  paper  filed  in  the  proceed¬ 
ing  shall  contain  a  caption  setting  forth 
the  name  of  the  agency  instituting  the 
proceeding,  the  title  of  the  action,  the 
case  file  number  assigned  by  the  Admin¬ 
istrative  Law  Judge,  and  a  designation 
of  the  pleading  or  paper  (e.g.  complaint, 
motion  to  dismiss,  etc.) .  The  pleading 
or  papers  shall  be  signed  and  shall  con¬ 
tain  the  address  and  telephone  number 
of  the  person  representing  the  party  or 
the  person  on  whose  behalf  the  plead¬ 
ing  or  paper  was  filed.  Unless  otherwise 
ordered  for  good  cause  by  the  Adminis¬ 
trative  Law  Judge  regarding  specific  pa¬ 
pers  and  pleadings  in  a  specific  case,  all 
such  papers  and  pleadings  are  public 
documents, 

(b)  Service. — Service  upon  any  party 
shall  be  made  by  the  party  filing  the 


pleading  or  document  by  delivering  a 
copy  or  mailing  a  copy  to  the  party’s  last 
known  address.  When  a  party  is  repre¬ 
sented  by  an  attorney,  the  service  shall 
be  upon  the  attorney. 

(c)  Proof  of  service. — A  certificate  of 
the  person  serving  the  pleading  or  other 
document  by  personal  delivery  or  by 
mailing,  setting  forth  the  manner  of 
service,  shall  be  proof  of  the  service. 

Prehearing  Procedures 
§  6(1— .30.5  Administrative  complaint. 

(a)  Issuance. — The  Solicitor  of  Labor, 
upon  referral  from  the  Office  of  Federal 
Contract  Compliance  Programs,  shall  in¬ 
stitute  enforcement  proceedings  by  issu¬ 
ing  a  complaint  and  causing  the  com¬ 
plaint  to  be  served  upon  the  contractor 
which  shall  be  designated  in  the  com¬ 
plaint  as  the  defendant.  The  Department 
of  Labor,  OFCCP,  and/or  the  compliance 
agency  handling  the  case  shall  be  desig¬ 
nated  as  the  plaintiff. 

(b)  Contents. — The  complaint  shall 
contain  a  concise  jurisdictional  state¬ 
ment,  and  a  clear  and  concise  statement 
sufficient  to  put  the  defendant  on  notice 
of  the  a,cts  or  practices  it  is  alleged  to 
have  committed  in  violation  of  the  Order, 
the  regulations,  or  its  contractual  obliga¬ 
tions.  The  complaint  shall  also  contain  a 
prayer  regarding  the  relief  being  sought, 
a  statement  of  whatever  sanctions  the 
Government  will  seek  to  impose  and  the 
name  and  address  of  the  attorney  who 
will  represent  the  Government. 

(c)  Amendment. — The  complaint  may 
be  amended  once  as  a  matter  of  course 
before  an  answer  is  filed,  and  the  de¬ 
fendant  may  amend  its  answer  once  as 
a  matter  of  course  not  later  than  10  days 
after  the  filing  of  the  original  answer. 
Other  amendments  of  the  complaint  or 
of  the  answer  to  the  complaint  shall  be 
made  only  by  leave  of  the  Administrative 
Law  Judge  or  by  written  consent  of  the 
adverse  party;  and  leave  shall  be  freely 
given  where  justice  so  requires.  An 
amended  complaint  shall  be  answered 
within  14  days  of  its  service,  or  within 
the  time  for  filing  an  answer  to  the 
original  complaint,  whichever  period  is 
longer.  An  amended  answer  sh^l  be  re¬ 
sponded  to  within  14  days  of  its  service. 

§  60—30.6  Answer. 

(a)  Filing  and  service. — Within  20 
days  after  the  service  of  the  complaint, 
the  defendant  shall  file  an  answer  with 
the  Chief  Administrative  Law  Judge  if 
the  case  has  not  been  assigned  to  an 
Administrative  Law  Judge.  The  answer 
shall  be  signed  by  the  defendant  or  its 
attorney,  and  served  on  the  Government 
in  accordance  with  §  60-30.4(b). 

(b)  Contents;  failure  to  file. — The  an¬ 
swer  shall  (1)  contain  a  sUtement  of  the 
facts  which  constitute  the  grounds  of  de¬ 
fense,  and  shall  specifically  admit,  ex¬ 
plain,  or  deny,  each  of  the  allegations  of 
the  complaint  unless  the  defendant  is 
without  knowledge,  in  which  case  the 
answer  shall  so  state;  or  (2)  state  that 
the  defendant  admits  all  the  allegations 
of  the  complaint.  The  answer  may  con¬ 
tain  a  waiver  of  hearing;  and  if  not,  a 
separate  paragraph  in  the  answer  shall 


request  a  hearing.  The  answer  shall  con¬ 
tain  the  name  and  address  of  the  de¬ 
fendant,  or  of  the  attorney  representing 
the  defendant.  Failure  to  file  an  answer 
or  to  plead  specifically  to  any  allegation 
of  the  complaint  shall  constitute  an  ad¬ 
mission  of  such  allegation. 

(c)  Procedure,  upon  admission  of 
facts. — The  admission,  in  the  answer  or 
by  failure  to  file  an  answer,  of  all  the 
material  allegations  of  fact  contained  in 
the  complaint  shall  constitute  a  waiver 
of  hearing.  Upon  such  admission,  the 
Administrative  Law  Judge,  without  fur¬ 
ther  hearing,  may  prepare  his  decision 
in  which  he  shall  adopt  as  his  proposed 
findings  of  fact  the  material  facts  al¬ 
leged  in  the  complaint.  The  parties  shall 
be  given  an  opportunity  to  file  exceptions 
to  his  decision  and  to  file  briefs  in  sup¬ 
port  of  the  exceptions. 

§  60—30.7  Notice  of  prehearing  confer¬ 
ence. 

The  Administrative  Law  Judge  shall 
respond  to  defendant's  request  for  a 
hearing  within  15  days  and  shall  serve 
a  notice  of  prehearing  conference  on  the 
parties.  The  notice  shall  contain  the 
time  and  place  otf  the  conference. 

§  60— .30.8  Motions;  disposition  of  mo¬ 
tions. 

(a)  Motions. — Motions  shall  state  the 
relief  sought,  the  authority  relied  upon 
and  the  facts  alleged,  and  shall  be  filed 
with  the  Administrative  Law  Judge.  If 
mEide  before  or  after  the  hearing  itself, 
the  motions  shall  be  in  writing.  If  made 
at  the  hearing,  motions  may  be  stated 
orally,  but  the  Administrative  Law  Judge 
may  require  that  they  be  reduced  to 
writing  and  filed  and  served  on  all  par¬ 
ties  in  the  same  manner  as  a  formal  mo¬ 
tion.  Unless  otherwise  ordered  by  the  Ad¬ 
ministrative  Law  Judge,  written  motions 
shall  be  accompanied  by  a  supporting 
memorandum.  Within  10  days  after  a 
written  motion  is  served,  or  such  other 
time  period  as  may  be  fixed  by  the  Ad¬ 
ministrative  Law  Judge,  any  party  may 
file  a  response  to  a  motion. 

(b)  Disposition  of  motions. — Tlie  Ad¬ 
ministrative  Law  Judge  may  not  grant  a 
written  motion  prior  to  the  expiration  of 
the  time  for  filing  responses  thereto,  ex¬ 
cept  upon  consent  of  the  parties  or  fol¬ 
lowing  a  hearing,  but  may  overrule  or 
deny  such  motion  without  awaiting  re¬ 
sponse:  Provided,  That  prehearing  con¬ 
ferences.  hearings,  and  decisions  need 
not  be  delayed  pending  disposition  of 
motions. 

§  60—30.9  Interrogatories  and  adniis- 
sions  as  to  facts  and  documents. 

(a)  Interrogatories. — Not  later  than 
25  days  prior  to  the  date  of  the  hearing, 
except  for  good  cause  shoi\'n,  or  not  later 
than  14  days  prior  to  such  earlier  date 
as  the  Administrative  Law  Judge  may 
order,  any  party  may  serve  upon  an  op¬ 
posing  party  written  interrogatories. 
Each  interrogatory  shall  be  answered 
separately  and  fully  in  writing  under 
oath,  unless  objected  to.  Answers  are  to 
be  signed  by  the  person  making  them  and 
objections  by  the  attorney  or  by  who¬ 
ever  is  representing  the  party.  Answers 
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and  objections  shall  be  filed  and  served 
within  25  days  of  service  of  the  inter¬ 
rogatory. 

(b)  Admissions. — Not  later  than  14 
days  prior  to  the  date  of  the  hearing,  ex¬ 
cept  for  good  cause  shown,  or  not  later 
than  14  days  prior  to  such  earlier  date 
as  the  Administrative  Law  Judge  may 
order,  any  party  may  serve  upon  an  op¬ 
posing  party  a  written  request  for  the 
admission  of  the  genuineness  and  au¬ 
thenticity  of  any  relevant  documents  de¬ 
scribed  in  and  exhibited  with  the  request, 
or  for  the  admission  of  the  truth  of  any' 
relevant  matters  of  fact  stated  in  the  re¬ 
quest.  Each  of  the  matters  as  to  which 
an  admission  is  requested  shall  be 
deemed  admitted,  unless  within  25  days 
after  sei*vice,  the  party  to  whom  the  re¬ 
quest  is  directed  serves  upon  the  request¬ 
ing  party  a  sworn  statement  either  (1) 
denying  specifically  the  matter  as  to 
which  an  admission  is  requested,  or  (2) 
setting  forth  in  detail  the  reasons  why  he 
cannot  truthfully  either  admit  or  deny 
such  matters. 

(c)  Objections  or  failures  to  re¬ 
spond. — ^The  party  submitting  the  inter¬ 
rogatory  or  request  may  move  for  an 
order  with  respect  to  any  objection  or 
other  failure  to  respond. 

§  60—30.10  Production  of  do<‘unionlr« 
and  things  and  entry  upon  land  for 
inspection  and  other  purposes. 

(a)  After  commencement  of  the  ac¬ 
tion,  any  party  may  serve  on  any  other 
party  a  request  to  produce  and/or  per¬ 
mit  the  party,  or  someone  acting  on  his 
behalf,  to  inspect  and  copy  any  docu¬ 
ments,  phonorecords,  and  other  compila¬ 
tions,  including  computer  tapes  and 
printouts  which  contain  or  may  lead  to 
relevant  information  and  which  are  in 
the  possession,  custody,  or  control  of  the 
party  upon  whom  the  request  is  served. 
If  necessary,  translation  of  data  com¬ 
pilations  shall  be  done  by  the  party  fur¬ 
nishing  the  information. 

(b)  After  commencement  of  the  ac¬ 
tion,  any  party  may  serve  on  any  other 
party  a  request  to  permit  entry  upon 
designated  property  which  may  1m  rele¬ 
vant  to  the  issues  in  the  proceeding  and 
which  is  in  the  possession  or  control  of 
the  party  upon  whom  the  request  is 
served  for  the  purpose  of  inspection, 
measuring,  surveying  or  photographing, 
testing,  or  sampling  the  property  or  any 
designated  object  or  area. 

(c)  Each  request  shall  set  forth  with 
reasonable  particularity  the  items  to  be 
Inspected  and  shall  specify  a  reasonable 
time  and  place  for  making  the  inspection 
and  performing  the  related  acts. 

(d)  The  party  upon  whom  the  request 
is  sex*ved  shall  respond  within  25  days 
after  the  service  of  the  request.  Hie  re¬ 
sponse  shall  state,  with  respect  to  each 
item,  that  inspection  and  related  activi¬ 
ties  will  be  permitted  as  requested,  im- 
less  there  are  objections,  in  which  case 
the  reasons  for  each  objection  shall  be 
stated.  The  party  submitting  the  request 
may  move  for  an  order  with  respect  to 
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any  objection  or  to  other  failure  to 
respond. 

§  60—30.11  De|>o^^lion>i  upon  oral  exam¬ 
ination. 

(a)  Depositions;  notice  of  examina¬ 
tion. — After  commencement  of  the  ac¬ 
tion,  any  party  may  take  the  testimony 
of  any  person,  including  a  party,  having 
personal  or  expert  knowledge  of  the  mat¬ 
ters  in  issue,  by  deposition  upon  oral  ex¬ 
amination.  A  party  desiring  to  take  a 
deposition  shall  give  reasonable  notice  in 
writing  to  every  other  party  to  the  pro¬ 
ceeding,  and  may  use  an  administra¬ 
tive  subpoena.  The  notice  shall  state  the 
time  and  place  for  taking  the  deposition 
and  the  name  and  address  of  each  person 
to  be  examined,  if  known,  and,  if  the 
name  is  not  known,  a  general  descrip¬ 
tion  sufficient  to  identify  him  or  the  par¬ 
ticular  class  or  group  to  which  he  be¬ 
longs.  The  notice  shall  also  set  forth  the 
categories  of  documents  the  witness  is 
to  bring  with  him  to  the  deposition,  if 
any.  A  copy  of  the  notice  shall  be  fm-- 
nished  to  the  person  to  be  examined 
unless  his  name  is  unknown. 

(b)  Production  of  witnesses;  obliga¬ 
tion  of  parties;  objections. — It  shall  be 
the  obligation  of  each  party  to  produce 
for  examination  any  person,  along  with 
such  documents  as  may  be  requested,  at 
the  time  and  place,  and  on  the  date,  set 
forth  in  the  notice,  if  that  party  has 
control  over  such  person.  Each  party 
shall  be  deemed  to  have  control  over  its 
officers,  agents,  employees,  and  members. 
Unless  the  parties  agree  otherwise,  depo¬ 
sitions  shall  be  held  w’ithin  the  county 
in  which  the  witness  resides  or  works. 
The  party  or  prospective  witness  may 
file  with  the  Administrative  Law  Judge 
an  objection  within  5  days  after  notice 
of  production  of  such  witness  is  served, 
stating  with  particularity  the  reasons 
why  the  party  cannot  or  ought  not  pro¬ 
duce  a  requested  witness.  The  party  serv¬ 
ing  the  notice  may  move  for  an  order 
with  respect  to  such  objection  or  fail¬ 
ure  to  produce  a  witness.  All  errors  or 
irregularities  in  compliance  with  the 
provisions  of  this  section  shall  be  deemed 
w’^aived  unless  a  motion  to  suppress  the 
deposition  or  some  part  thereof  is  made 
with  reasonable  promptness  after  such 
defect  is  or,  with  due  diligence,  might 
have  been  ascertained. 

(c)  Before  whom  taken;  scope  of  ex¬ 
amination;  failure  to  answer. -^’Deposi¬ 
tions  may  be  taken  before  any  officer 
authorized  to  administer  oaths  by  the 
laws  of  the  United  States  or  of  the  place 
where  the  deposition  is  held.  At  the  time 
and  place  specified  in  the  notice,  each 
party  may  examine  and  cross-examine 
the  witness  under  oath  upon  any  matter 
which  is  revelant  to  the  subject  matter 
of  the  proceeding,  or  which  is  reasonably 
calculated  to  lead  to  the  production  of 
relevant  and  otherwise  admissible  evi¬ 
dence.  All  objections  to  questions,  except 
as  to  the  form  thereof,  and  all  objections 
to  evidence  are  reserved  until  the  hear¬ 
ing.  A  refusal  or  failure  on  the  part  of 
any  p>erson  under  the  control  of  a  party 


to  answer  a  question  shall  operate  to 
create  a  presumption  that  the  answer, 
if  given,  would  be  unfavorable  to  the 
controlling  party,  unless  the  question  is 
subsequently  ruled  improper  by  the  Ad¬ 
ministrative  Law  Judge  or  the  Adminis¬ 
trative  Law  Judge  rules  that  there  w^as 
valid  justification  for  the  witness’  failure 
or  refusal  to  answer  the  question:  Pro¬ 
vided.  That  the  examining  party  shall 
note  on  the  record  during  the  deposition 
the  question  w'hich  the  deponent  has 
failed,  or  refused,  to  answer,  and  state 
his  intention  to  invoke  the  presumption 
if  no  answer  is  forthcoming. 

(d)  Subscription;  certification;  fil¬ 
ing. — The  testimony  shall  be  reduced  to 
typewriting,  either  by  the  officer  taking 
the  deposition  or  under  his  direction,  and 
shall  be  submitted  to  the  witness  for 
examination  and  signing.  If  the  deposi¬ 
tion  is  not  signed  by  the  witness  because 
he  is  ill,  dead,  cannot  be  found,  or  re¬ 
fuses  to  sign  it,  such  fact  shall  be  noted 
in  the  certificate  of  the  officer  and  the 
deposition  may  ^en  be  used  as  fully  as 
though  signed.  The  officer  shall  immedi¬ 
ately  deliver  the  original  copy  of  the 
transcript,  together  with  his  certificate, 
in  person  or  by  mail  to  the  Administra¬ 
tive  Law  Judge.  Copies  of  the  transcript 
and  certificate  shall  be  fmrnished  to  all 
persons  desiring  them,  upon  payment  of 
reasonable  charges,  unless  distribution  is 
restricted  by  order  of  the  Administrative 
Law  Judge  for  good  cause  shown. 

(e)  Rulings  on  admissibility;  use  of 
deposition. — Subject  to  the  provisions 
of  this  section,  objection  may  be  made 
at  the  hearing  to  receiving  in  evidence 
any  deposition  or  part  thereof  for  any 
reason  which  would  require  the  exclusion 
of  the  evidence  if  the  witness  were  then 
present  and  testifying.  Any  part  or  all  of 
a  deposition,  so  far  as  admissible  in  the 
discretion  of  the  Administrative  Law 
Judge,  may  be  used  against  any  party 
who  was  present  or  represented  at  the 
taking  of  the  deposition  or  who  had  rea¬ 
sonable  nbtice,  in  accordance  with  the 
following  provisions: 

(1)  Any  deposition  may  be  used  by  any 
party  for  the  purpose  of  contradicting 
or  impeaching  the  testimony  of  the  de¬ 
ponent  as  a  witness. 

(2)  The  deposition  of  a  party  or  of 
anyone  who  at  the  time  of  taking  the 
deposition  was  an  officer,  director,  or 
managing  agent,  or  was  designated  to 
testify  on  behalf  of  a  public  or  private 
corporation,  partnership,  association,  or 
governmental  agency  which  is  a  party 
may  be  used  by  the  adverse  party  for 
any  purpose. 

(3)  The  deposition  of  a  witness 
whether  or  not  a  party,  may  be  used  by 
any  party  for  any  purpose  if  the  hearing 
examiner  finds:  (i)  That  the  witness  is 
dead;  or  (ii)  that  the  witness  is  unable 
to  attend  or  testify  because  of  age,  ill¬ 
ness,  infirmity,  or  imprisonment;  or  (ill) 
that  the  party  offering  the  deposition  has 
been  unable  to  procure  the  attendance 
of  the  witness  by  subpoena;  or  (iv)  upon 
application  and  notice,  that  such  excep¬ 
tional  circumstances  exist  as  to  make  it 
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desirable  to  allow  the  deposition  to  be 
used. 

(4)  If  only  part  of  a  deposition  Is  in¬ 
troduced  in  evidence  by  a  party,  any 
party  may  introduce  any  other  parts  by 
way  of  rebuttal  and  otherwise. 

(f)  Stipulations. — If  the  parties  so 
stipulate  in  writing,  depositions  may  be 
taken  before  any  person  at  any  time  or 
place,  upon  any  notice  and  in  any  man¬ 
ner,  and  when  so  taken  may  be  used  like 
other  depositions. 

§  60—30.12  Prehearing  conferences.  ' 

(a)  Upon  his  own  motion  or  the  mo¬ 
tion  of  the  parties,  the  Administrative 
Law  Judge  may  direct  the  parties  or 
their  counsel  to  meet  with  him  for  a  con¬ 
ference  to  consider: 

(1)  Simplification  of  the  issues; 

(2)  Necessity  or  desirability  of  amend¬ 
ments  to  pleadings  for  purposes  of 
clarification,  simplification,  or  limita¬ 
tion; 

(3)  Stipulations,  admissions  of  fact 
and  of  contents  and  authenticity  of  docu¬ 
ments; 

(4)  Limitation  of  the  number  of  expert 
witnesses; 

(5)  Scheduling  dates  for  the  exchange 

of  witness  lists  and  of  proposed  exhibits; 
and  ’ 

(6)  Such  other  matters  as  may  tend 
to  exi>edite  the  disposition  of  the  pro¬ 
ceeding. 

(b)  The  record  shall  show  the  matters 
disposed  of  by  order  and  by  agreement  in 
such  pretrial  conferences.  The  subse¬ 
quent  course  of  the  proceeding  shall  be 
controlled  by  such  action. 

§  60—30.13  Consent  findings  and  order. 

(a)  General. — At  any  time  after  the 
issuance  of  a  complaint  and  prior  to  or 
during  the  reception  of  evidence  in  any 
proceeding,  the  parties  may  jointly  move 
to  defer  the  receipt  of  any  evidence  for  a 
reasonable  time  to  permit  negotiation  of 
an  agreement  containing  consent  find¬ 
ings  and  an  order  disposing  of  the  whole 
or  any  part  of  the  proceeding.  TTie  al¬ 
lowance  of  such  deferment  and  the  dura¬ 
tion  thereof  shall  be  in  the  discretion  of 
the  Administrative  Law  Judge  after  con¬ 
sideration  of  the  nature  of  the  proceed¬ 
ing,  the  requirements  of  the  public  inter¬ 
est,  the  representations  of  the  parties, 
and  the  probability  of  an  agreement 
being  reached  which  will  result  in  a  just 
disposition  of  the  issues  involved. 

(b)  Content. — ^Any  agreement  con¬ 
taining  consent  findings  and  an  order 
disposing  of  a  proceeding  shall  also  pro¬ 
vide: 

( 1 )  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  complaint  and  the  agree¬ 
ment; 

(3)  That  any  further  procedural  steps 
are  waived;  and 

(4)  That  smy  right  to  challenge  or 
contest  the  validity  of  the  findings  and 
order  entered  into  in  accordance  with 
the  agre^ent  is  waived. 


(c)  Submission. — On  or  before  the  ex¬ 
piration  of  the  time  granted  for  negotia 
tions,  the  parties  or  their  counsel  may: 

(1)  Submit  the  pr(HX)sed  agreement  to 
the  Administrative  Law  Judge  for  his 
consideration;  or 

(2)  Inform  the  Administrative  Law 
Judge  that  agreement  cannot  be  reached. 

(d)  Disposition. — In  the  event  an 
agreement  containing  consent  findings 
and  an  order  is  submitted  within  the 
time  allowed,  the  Administrative  Law 
Judge  within  30  days,  shall  accept  such 
agreement  by  issuing  his  decision  based 
upon  the  agreed  findings  and  his  deci¬ 
sion  shall  constitute  the  final  Admin¬ 
istrative  Order. 

Hearings  and  Related  Matters 

§  60—30.14  Designation  of  Administra¬ 
tive  Law  Judges. 

Hearings  shall  be  held  before  an  Ad¬ 
ministrative  Law  Judge  of  the  compli¬ 
ance  agency  or  of  the  Department  of 
Labor  who  shall  be  designated  by  the 
Chief  Administrative  Law  Judge  of  the 
compliance  agency  or  of  the  Department 
of  Labor.  After  commencement  of  the 
proceeding  but  prior  to  the  designation 
of  an  Administrative  Law  Judge  plead¬ 
ings  and  papers  shall  be  filed  with  the 
Chief  Administrative  Law  Judge. 

§  60—30.15  Authority  and  responsibili¬ 
ties  of  Administrative  Law  Judges. 

The  Administrative  Law  Judge  shall 
propose  findings  and  conclusions  to  the 
compliance  agency  or  to  the  Secretary 
on  the  basis  of  the  record.  In  order  to  do 
so,  he  shall  have  the  duty  to  conduct  a 
fair  hearing,  to  take  all  necessary  action 
to  avoid  delay,  and  to  maintain  order. 
He  shall  have  all  powers  necessary  to 
those  ends,  including,  but  not  limited  to, 
the  power  to; 

(a)  Hold  conferences  to  settle,  simpli¬ 
fy,  or  fix  the  issues  in  a  proceeding,  or  to 
consider  other  matters  that  may  aid  in 
the  expeditious  disposition  of  ^e  pro¬ 
ceeding  by  consent  of  the  parties  or  upon 
his  own  motion. 

(b)  Require  parties  to  state  their  p>osi- 
tion  with  respect  to  the  various  issues 
in  the  proceeding; 

(c)  Require  parties  to  produce  for  ex¬ 
amination  those  relevant  witnesses  and 
documents  under  their  control;  and  re¬ 
quire  parties  to  answer  Interrogatories 
and  requests  for  admissions  in  full. 

(d)  Administer  oaths; 

(e)  Rule  on  motions,  and  other  pro¬ 
cedural  items  or  matters  pending  be¬ 
fore  him; 

(f )  Regulate  the  course  of  the  hearing 
and  conduct  of  participants  therein; 

(g)  Examine  and  cross-examine  wit¬ 
nesses,  and  introduce  into  the  record 
documentary  or  other  evidence; 

(h)  Receive,  rule  on,  exclude,  or  limit 
evidence  and  limit  lines  of  questioning 
or  testimony  which  are  irrelevant,  im¬ 
material  or  imduly  repetitious; 

(i)  Fix  time  limits  for  submission  of 
written  documents  in  matters  before  him 
and  extend  any  time  limits  established 
by  this  part  upon  a  determination  that 
no  party  will  be  prejudiced  and  that  the 
ends  of  justice  will  be  served  thereby; 


( j )  Impose  apprc^riate  sanctions 
against  any  party  or  person  failing  to 
obey  an  order  under  these  rules  which 
may  include: 

(1)  Refusing  to’ allow  the  disobedient 
party  to  support  or  oppose  designated 
claims  or  defenses,  or  prohibiting  it  from 
introducing  designated  matters  in  evi¬ 
dence: 

(2)  Excluding  all  testimony  of  an  un¬ 
responsive  or  evasive  witness,  or  deter¬ 
mining  that  the  answer  of  such  witness, 
if  given,  would  be  favorable  to  the  party 
having  control  over  him;  and 

(3)  Expelling  any  party  or  person  from 
further  participation  in  the  hearing: 

(k)  Take  ofBcial  notice  of  any  mate¬ 
rial  fact  not  appearing  in  evidence  in  the 
record  which  is  among  the  traditional 
matters  of  judicial  notice; 

(l)  Recommend  whether  the  respond¬ 
ent  is  in  violation  of  the  Order,  regu¬ 
lations,  or  its  contractual  obligations,  as 
well  as  the  nature  of  the  relief  neces¬ 
sary  to  ensure  the  full  enjoyment  of  the 
rights  secured  by  the  Order; 

(m)  Issue  subpoenas; 

•  n)  Take  any  action  authorized  by 
these  rules. 

§  60—30.16  Appearances. 

(a)  Representation. — TTie  parties  or 
other  persons  or  organizations  partici¬ 
pating  pursuant  to  this  Part  60-30  have 
the  right  to  be  represented  by  counsel. 

(b)  Failure  to  appear. — In  the  event 
that  a  party  appears  at  the  hearing  and 
no  party  appears  for  the  opposing  side, 
the  party  who  is  present  shall  have  an 
election  to  present  his  evidence  in  whole 
or  such  portion  thereof  sufficient  to  make 
a  prima  facie  case  before  the  Adminis¬ 
trative  Law  Judge.  Failure  to  appear  at 
the  hearing  shall  not  be  deemed  to  be 
a  waiver  of  the  right  to  be  served  with 
a  copy  of  the  Administrative  Law  Judge’s 
recommended  decision  and  to  file  ex¬ 
ceptions  to  it. 

§  60—30.17  .Appearance  of  witnesses. 

(a)  A  party  wishing  to  procure  the 
appearance  at  the  hearing  of  any  per¬ 
son  having  personal  or  expert  knowledge 
of  the  matters  in  issue  shall  serve  on 
the  prospective  witness  a  notice  which 
may  be  accomplished  by  an  administra¬ 
tive  subpoena,  setting  forth  the  time, 
date  and  place  at  which  he  is  to  appeal 
for  the  purpose  of  giving  testimony.  The 
notice  shall  also  set  forth  the  cat^ories 
of  documents  the  witness  is  to  bring  with 
him  to  the  hearing,  if  any.  A  copy  of  the 
notice  shall  be  filed  with  the  Administra¬ 
tive  Law  Judge  and  additional  copies 
shall  be  served  upon  the  opposing  par¬ 
ties. 

(b)  It  shall  be  the  obligation  of  each 
party  to  produce  for  examination  any 
person,  along  with  such  documents  as 
may  be  requested,  at  the  time  and  place, 
and  on  the  date,  set  forth  in  the  notice, 
if  that  party  has  control  over  such  per¬ 
son.  Each  party  shall  be  deemed  to  have 
control  over  its  officers,  agents,  employ¬ 
ees,  and  members.  Due  regard  shall  be 
given  to  the  convenience  of  witnesses  in 
scheduling  their  testimony  so  that  they 
will  be  detained  no  longer  than  reason¬ 
ably  necessary. 
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(c)  The  party  or  prospective  witness 
may  file  an  objection  within  5  days  after 
notice  of  production  of  such  witness  is 
served,  stating  with  particularity  the 
reasons  why  the  party  cannot  produce" 
a  requested  witness.  The  party  serving 
the  notice  may  move  for  an  order  with 
respect  to  such  objection  or  failure  to 
produce  a  witness. 

§  60—30.18  Evidrncp;  tosliniony. 

Formal  rules  of  evidence  shall  not  ap¬ 
ply,  but  rules  or  principles  designed  to 
assure  production  of  the  most  probative 
evidence  available  shall  be  applied.  Tes¬ 
timony  shall  be  given  orally  by  witnesses 
at  the  hearing.  A  witness  shall  be  avail¬ 
able  for  cross-examination,  and.  at  the 
discretion  of  the  Administrative  Law 
Judge,  may  be  cross-examined  without 
regard  to  the  scope  of  direct  examination 
as  to  any  matter  which  is  relevant  and 
material  to  the  proceeding.  The  Admin¬ 
istrative  Law  Judge  may  exclude  evi¬ 
dence  which  is  immaterial,  Irrelevant,  or 
xmduly  repetitious. 

§  60—30.19  Objeolioiis :  pxpoptiuiis : 
of  proof. 

(a)  Objections. — If  a  party  objects  to 
the  admission  or  rejection  of  any  evi¬ 
dence  or  to  the  limitation  of  the  scope 
of  any  examination  or  cross-examina¬ 
tion  or  the  failure  to  limit  such  scope, 
he  shall  state  briefly  the  grounds  for 
such  objection.  Rulings  on  all  objections 
shall  appear  in  the  record.  Only  objec¬ 
tions  made  on  the  record  may  be  relied 
upon  subsequently  in  the  proceedings. 

(b)  Exceptions. — ^Formal  exception  to 
an  adverse  ruling  Is  not  required.  Rul¬ 
ings  by  the  Administrative  Law  Judge 
shall  not  be  appealed  prior  to  the  trans¬ 
fer  of  the  case  to  the  compliance  agency 
or  to  the  Secretary  but  shall  be  consid¬ 
ered  by  the  compliance  agency  or  the 
Secretary  upon  filing  exceptions  to  the 
Administrative  Law  Judge's  recommen¬ 
dations  and  conclusions. 

(c)  Offer  of  proof. — ^An  offer  of  proof 
made  in  connection  with  an  objection 
taken  to  any  ruling  excluding  proffered 
oral  testimony  shall  consist  of  a  state¬ 
ment  of  the  substance  of  the  evidence 
which  counsel  contends  would  be  ad¬ 
duced  by  such  testimony;  and,  if  the  ex¬ 
cluded  evidence  consists  of  evidence  In 
written  form  or  consists  of  reference  to 
documents,  a  copy  of  such  evidence  shall 
be  marked  for  identification  and  shall 
accompany  the  record  as  the  offer  of 
proof. 

§  60—30.20  Ex  parte  communications. 

The  Administrative  Law  Judge  shall 
not  consult  any  person,  or  party,  on  any 
fact  in  issue  unless  upon  notice  and 
opportunity  for  all  parties  to  partici¬ 
pate.  No  employee  or  agent  of  the  Fed¬ 
eral  Government  engaged  in  the  in¬ 
vestigation  and  prosecution  of  this  case 
shall  participate  or  advise  in  the  ren¬ 
dering  of  the  recommended  or  final  de¬ 
cision,  except  as  witness  or  counsel  in 
the  proceeding. 

§  60—30.21  Oral  argument. 

Any  party  shall  be  entitled  upon  re¬ 
quest  to  a  reasonable  period  between 


tine  close  of  evidence  and  termination  of 
the  hearing  for  oral  argument.  Oral 
arguments  shall  be  included  in  the  offi¬ 
cial  transcript  of  the  hearing. 

§  60-30.22  Official  transcript. 

The  official  transcripts  of  testimony 
taken,  together  with  any  exhibits,  briefs, 
or  memorandums  of  law.  shall  be  filed 
with  the  Administrative  Law  Judge. 
Transcripts  of  testimony  may  be  ob¬ 
tained  from  the  official  reporter  by  the 
parties  and  the  public  as  provided  in 
Section  11(a)  of  the  Federal  Advisory 
Committee  Act  (86  Stat.  770).  Upon  no¬ 
tice  to  all  parties,  the  Administrative 
Law  Judge  may  authorize  such  correc¬ 
tions  to  the  transcript  as  are  necessary 
to  reflect  accmately  the  testimony. 

§  (K)— 30.23  .Summary  judgment. 

(a)  For  the  Government. — At  any  time 
after  the  expiration  of  20  days  from 
the  commencement  of  the  action,  or 
after  service  of  a  motion  for  summary 
judgment  by  the  respondent,  the  Gov¬ 
ernment  may  move  wdth  or  without  sup¬ 
porting  affidavits  for  summary  judgment 
upon  all  claims  or  any  part. 

(b)  For  defendant. — The  defendant 
may,  at  any  time  after  commencement 
of  the  action,  move  with  or  without  sup¬ 
porting  affidavits  for  summary  judgment 
in  its  favor  as  to  all  claims  or  any  part. 

(c)  Other  parties. — ^Any  other  party  to 
a  formal  proceeding  under  this  part  may 
support  or  oppose  motions  for  siunmary 
jud^ent  made  by  the  Government  or 
respondent,  in  accordance  with  this  sec¬ 
tion,  but  may  not  move  for  a  summary 
judgment  in  its  own  behalf. 

(d)  Statement  of  Uncontested  Facts. 
— All  motions  for  summary  judgment 
shall  be  accompanied  by  a  "Statement  of 
Uncontested  Facts”  in  which  the  moving 
party  sets  forth  all  alleged  uncontested 
material  facts  which  shall  provide  the 
basis  for  its  motkm.  At  least  5  days  prior 
to  the  time  fixed  for  hearing  on  the  mo¬ 
tion,  any  party  contending  that  any  ma¬ 
terial  fact  regarding  the  matter  covered 
by  the  motion  is  in  dispute,  shsdl  file  a 
“Statement  of  Disputed  Facts.”  Failure 
to  file  a  “Statement  of  Disputed  Facts” 
shall  be  deemed  as  an  admission  to  the 
“Statement  of  Uncontested  Facts.” 

(e)  Motion  and  proceedings. — The 
motion  shall  be  served  upon  all  parties 
and  at  least  15  days  before  the  time  fixed 
for  the  hearing  on  the  motion.  The  ad¬ 
verse  party  or  parties  may  serve  (H>POsing 
affidavits  prior  to  the  ^y  of  hearing. 
The  judgment  sought  shall  be  rendered 
forthwith  if  the  complaint  and  answer, 
depositions,  and  admissions  on  file,  to¬ 
gether  with  the  affidavits,  if  any,  show 
that  there  is  no  genuine  issue  as  to  any 
material  fact  and  that  the  moving 
party  is  entitled  to  judgment  as  a  matter 
of  law.  Summary  judgment  rendered  for 
or  against  the  Government  or  the  re¬ 
spondent  shall  constitute  the  findings 
and  recommendations  on  the  Issues  in¬ 
volved.  Hearings  on  motions  made  imder 
this  section  shall  be  scheduled  by  the  Ad¬ 
ministrative  Law  Judge. 

(f)  Case  not  fuUp  adjudicated  on  mo¬ 
tion. — If  on  motion  under  this  section. 


judgment  is  not  rendered  upon  the  whole 
case  or  for  all  the  relief  asked  and  a 
final  hearing  is  necessary,  the  Adminis¬ 
trative  Law  Judge  at  the  hecurlng  of  tbs 
motion,  by  examining  the  notice  and 
answer  and  the  evidence  before  him  and 
by  interrogating  counsel,  shall,  if  prac¬ 
ticable,  ascertain  what  material  facts 
exist  without  substantial  controversy 
and  what  material  facts  are  actually 
and  in  good  faith  controverted.  He  shall 
thereupon  make  an  order  specifying  the 
facts  that  appear  without  substantial 
controversy,  including  the  extent  to 
which  relief  is  not  in  controversy,  and 
directing  such  fiuihering  proceedings  as 
are  just.  At  the  hearing  on  the  merits, 
the  facts  so  specified  shall  be  deemed  es¬ 
tablished,  and  the  final  hearing  shall  be 
conducted  accordingly. 

§  60—30.24  Partieipation  by  iiilorct.t<‘<l 

persons. 

<  a)  (1)  To  the  extent  that  proceedings 
hereunder  involve  employment  of  per¬ 
sons  covered  by  a  collective  bargaining 
agreement,  and  compliance  may  neces¬ 
sitate  a  revision  of  such  agreement,  any 
labor  organization  which  is  a  signatory 
to  the  agreement  shall  have  the  right 
to  participate  as  a  party. 

(2)  Other  persons  or  organizations 
shall  have  the  right  to  participate  as 
parties  if  the  final  Administrative  Order 
could  adversely  affect  them  or  the  class 
they  represent  and  such  participation 
may  contribute  materially  to  the  proper 
disposition  of  the  proceedings. 

(3)  Any  person  or  organization  wish¬ 
ing  to  participate  as  a  party  imder  this 
paragraph  shall  file  with  the  Administra¬ 
tive  Law  Judge  and  serve  on  all  parties 
a  petition  within  25  days  after  the  com¬ 
mencement  of  the  actiem  or  at  such  other 
time  as  ordered  by  the  Administrative 
Law  Judge,  so  long  as  it  does  not  disrupt 
the  proceeding.  Such  petition  shall  con¬ 
cisely  state  (i)  petitioner’s  interest  in 
the  proceedings,  (ii)  who  will  appear  for 
petitioner,  (iii)  the  Issues  cm  which  peti¬ 
tioner  wishes  to  participate,  and  (iv) 
whether  petiti<mer  intends  to  present 
witnesses. 

(4)  The  Administrative  Law  Judge 
shall  determine  whether  each  petitioner 
has  the  requisite  interest  in  the  proceed¬ 
ings  and  shall  permit  or  deny  participa¬ 
tion  accordingly.  Where  c>etltions  to  par¬ 
ticipate  as  parties  are  made  by  individ¬ 
uals  or  groups  with  common  interest, 
the  Administrative  Law  Judge  may  re¬ 
quest  all  such  petitioners  to  designate 
a  single  representative  to  represent  all 
such  petitioners:  Provided,  That  the 
representative  of  a  labor  organization 
qualifying  to  participate  under  subpara¬ 
graph  (1)  of  this  paragr£^h  must  be 
permitted  to  participate  in  the  proceed¬ 
ing.  The  Administrative  Law  Judge  shall 
give  each  petitioner  written  notice  of  the 
decision  on  his  petition;  and  if  the  peti¬ 
tion  Is  denied,  he  shall  briefly  state  the 
groimds  for  denial  and  shall  then  treat 
the  petition  as  a  request  for  participa¬ 
tion  as  amicus  curiae.  The  Administra¬ 
tive  Law  Judge  shall  give  written  notice 
to  each  party  of  each  petition  granted. 
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(b)(1)  Any  other  interested  person  or 
organization  wishing  to  participate  as 
amicus  curiae  shall  file  a  petition  be¬ 
fore  the  commencement  of  the  final 
hearing  with  the  Administrative  Law 
Judge.  Such  petition  shall  concisely  state 
(i)  the  petitioner’s  interest  in  the  hear¬ 
ing,  (ii)  who  will  represent  the  petition¬ 
er,  and  (hi)  the  issues  on  which  petition¬ 
er  intends  to  present  argument.  The  Ad¬ 
ministrative  Law  Judge  may  grant  the 
petition  if  he  finds  that  the  petitioner 
has  a  legitimate  interest  in  the  proceed¬ 
ings.  and  that  such  participation  may 
contribute  materially  to  the  proper  dis¬ 
position  of  the  issues.  An  amicus  curiae 
is  not  a  party  but  may  participate  as 
provided  in  this  paragraph. 

(2)  An  amicus  curiae  may  present  a 
brief  oral  statement  at  the  hearing,  at 
the  point  in  the  proceedings  specified  by 
the  Administrative  Law  Judge.  He  may 
submit  a  written  statement  of  position 
to  the  Administrative  Law  Judge  prior 
to  the  beginning  of  a  hearing,  and  shall 
serve  a  copy  on  each  party.  He  may  also 
submit  a  brief  or  written  statement  at 
such  time  as  the  parties  submit  briefs 
and  exceptions,  and  shall  serve  a  copy 
on  each  party. 

Post  Hearing  Procedures 

§  60—30.25  Proposed  findings  of  fact 
and  conclusions  of  law. 

Within  20  days  after  receipt  of  tlie 
transcript  of  the  testimony,  each  party 
and  amicus  may  file  a  brief.  Such  briefs 
shall  be  served  simultaneously  on  all 
parties  and  amici,  and  a  certificate  of 
service  shall  be  furnished  to  the  hearing 
examiner.  Requests  for  additional  time 
in  which  to  file  a  brief  shall  be  made  in 
writing,  and  copies  shall  be  served  simul¬ 
taneously  on  the  other  parties.  Requests 
for  extensions  shall  be  received  not  later 
than  3  days  before  the  date  such  briefs 
are  due.  No  reply  brief  may  be  filed  ex¬ 


cept  by  special  permission  of  the  Admin¬ 
istrative  Law  Judge. 

§  60—30.26  Record  for  recommended 
decision. 

The  transcript  of  testimony,  exhibits, 
and  all  papers,  documents,  and  requests 
filed  in  the  proceedings,  including  briefs, 
but  excepting  the  correspondence  sec¬ 
tion  of  the  docket,  shall  constitute  the 
record  for  decision. 

§  60—30.27  RcH*oniincndcd  decision. 

Within  a  reasonable  time  after  the  fil¬ 
ing  of  briefs,  the  Administrative  Law 
Judge  shall  recommend  findings,  con¬ 
clusions,  and  a  decision.  These  recom¬ 
mendations  shall  be  certified,  together 
with  the  record  for  recommended  deci¬ 
sion  to  the  head  of  the  compliance 
agency  if  the  proceeding  was  instituted 
by  the  agency,  or  to  the  Secretary  if  it 
was  instituted  by  the  OPCCP,  for  a  final 
Administrative  Order.  The  recommended 
findings,  conclusions,  and  decision  shall 
be  served  on  all  parties  and  amici  to  the 
proceeding. 

§  60—30.28  Exceptions  to  recommended 
decisions. 

Within  14  days  after  receipt  of  the 
recommended  findings,  conclusions,  and 
decision,  any  party  may  submit  excep¬ 
tions  to  said  recommendation.  These 
exceptions  may  be  responded  to  by  other 
parties  within  14  days  of  their  receipt 
by  said  parties.  All  exceptions  and  re¬ 
sponses  shall  be  filed  with  the  compli¬ 
ance  agency  or.  where  appropriate,  with 
the  Secretary’.  Service  of  such  briefs  or 
exceptions  and  responses  shall  be  made 
simultaneously  on  all  parties  to  the  pro¬ 
ceeding.  Requests  to  the  compliance 
agency  or  the  Secretary  for  additional 
time  in  which  to  file  exceptions  and  re¬ 
sponses  shall  be  in  writing  and  c(H3ies 
shall  be  served  simultaneously  on  other 
parties.  Requests  for  extensions  must  be 
received  no  later  than  3  days  before  the 
exceptions  are  due. 


§  60—30.29  Record. 

After  expiration  of  the  time  for  filing 
briefs  and  exceptions,  the  compliance 
agency  or,  where  appropriate,  the  Sec¬ 
retary  shall  make  a  final  decision,  which 
shall  be  the  final  Administrative  Order, 
on  the  basis  of  the  record.  The  record 
shall  consist  of  the  record  for  recom¬ 
mended  decision,  the  rulings  and  recom¬ 
mended  decision  of  the  Administrative 
Law  Judge  and  the  exceptions  and  briefs 
filed  subsequent  to  the  Administrative 
Law  Judge’s  decision. 

§  60—30.30  Final  AdminiMrative  Order. 

(a)  After  expiration  of  the  time  for 
filing,  the  Secretary  Shall  make  a  final 
Administrative  Order  which  shall  be 
served  on  all  parties.  If  the  Secretary 
concludes  that  the  defendant  has  vio¬ 
lated  the  Executive  Order,  the  equal  op¬ 
portunity  clause,  or  the  regulations,  an 
Administrative  Order  shall  be  issued  en¬ 
joining  the  violations,  and  requiring  the 
contractor  to  provide  whatever  remedies 
are  appropriate,  and  imposing  whatever 
sanctions  are  appropriate,  or  any  of  the 
above.  In  any  event,  failure  to  comply 
with  the  Administrative  Order  shall  re¬ 
sult  in  the  immediate  cancellation,  ter¬ 
mination  and  supspension  of  the  re¬ 
spondent’s  contracts  and/or  debarment 
of  the  respondent  from  further  con¬ 
tracts. 

(b)  If  the  administrative  proceeding 
was  instituted  by  the  compliance  agency, 
a  similar  order  will  be  prepared  by  the 
agency  and  forwarded  to  the  Director 
for  approval.  When  approved  by  the  Di¬ 
rector,  the  order  becomes  the  final  Ad¬ 
ministrative  Order  and  shall  be  served 
on  all  parties.  In  any  event,  failure  to 
comply  with  the  Administrative  Order 
will  result  in  the  immediate  cancellation, 
termination  and  suspension  of  the  con¬ 
tractor's  contracts  and/or  debarment  of 
the  respondent  from  further  contracts. 
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